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Appearances: Laurie A. Shade, Sr. Deputy County Counsel, for Orange County Sheriff’s
Department; John R. Kristofferson, Esq., Adams, Ferrone & Ferrone, for Association of Orange
County Deputy Sheriffs

Before: Robert Bergeson, Impartial Arbitrator

This matter involving questions of both substantive and procedural due process concerns the
propriety of termination of Kevin O’Brien (Grievant) from employment with Orange County
Sheriff’s Department (Department).

BACKGROUND

Grievant began employment with the Department on or about July 2, 1993. On January 27,
2012, Grievant was assigned to the Theo Lacy detention facility where he continued to work through
the remainder of his tenure.

In August of 2015, it came to the attention of Commander Toni Bland that Grievant may
have recently engaged in conduct related to sexual harassment of a female co-worker, Nunse-

- and the commander accordingly initiated an internal affairs (IA) investigation. As a result

of the investigation, the Department also became aware that Grievant may have sexually harassed
a second woman, Correctional Services Assistant (CSA)_ sometime before-
an- version of events and their credibility and that of Grievant concerning them are
addressed in the Discussion section of this decision and award below.

On October 13, 2015, Grievant was interviewed by internal affairs Sergeants Edward



Manhart and Rich Koenig. A November 16,2015 memo from Manhart to A Lieutenant Jason Danks
summarized that and other interviews connected with the present matter. The undersigned having
listened to an audio CD of the interview of Grievant, the Manhart memo accurately summarized
what was then said. Among other things, the memo, a copy of which was later provided to Grievant
or his representative, indicated the sergeants’ belief Grievant had violated these Department policy
manual sections: Incurring Liability; Standard of Conduct (subsections “(a)” and “(b)”); Prohibited
Acts or Omissions (subsections “(a)11" and “(a)36™); Policy Against Unlawful Harassment and
Discrimination; and Untruthfulness. Such policy sections and the testimony of Grievant, the two
women purportedly victimized and a percipient witness to the second event are addressed under the
headings Relevant Provisions of Department Policy and Discussion below.

On January 25, 2016, Commander Bland initiated an administrative worksheet upon which
she “sustained” Manhart and Koenig’s belief that Grievant’s conduct violated each of the referenced
policy sections.' The final paragraph in that 20-page document stated the following.

O’Brien said he had been truthful and honest during the interview. I offered O’Brien
one last chance to explain his actions with the flashlight during the conversation in
Module O.[*) O’Brien said, “Ido not recall ever having that discussion with anybody
inthe work place. 1justdon’t. . . Ijust can’t recall ever doing that, because actually
1'd be pretty embarrassed . . . " 1 asked OBrien if he was absolutely convinced he
would never do that. O’Brien replied, “No, I would not make such a . . . that is
actuaily a seriously . . . rude and vial [sic].” O’Brien said he didn’t recall the
conversation so I asked him if he was absolutely positive he did not do it. O’Brien
said, “Sitting right here, right now . . . I can tell you that 1 feel I did not do anything
of the sort.” I told O’Brien that I didn’t ask what he felt, I'm asking him, “Yes or no,
did you do that or not?"” O’Brien said, “No sir. I can tell you, I didn’t and I'm
shocked and stunned. I'm . . . I am just shocked that things would get out of hand like
that”

Italics in the original document.

1
All dates hereafter refer to 2016 unless specified to the contrary.
2

Listening to the recording, Manhart stated “I usually don’t do this but we did talk about truthfulness
and honesty and this interview is going to be concluded very shortly. This is your last chance regarding the
flashlight event. Do you want to provide any details about it?”
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On April 22, Captain John Coppack issued Grievant a Notice of Intent to Dismiss (NOI).
Included in the NOI was quotation of the policies listed in Manhart’s memo. The final two pages of
- the NOI set forth a “conclusion” that, through his actions, Grievant had violated all the cited policy
sections, that “[his] denials are not credible” and that “[b]ased on your actions and extremely poor
judgment, the Department has determined that you are unfit to work in a public safety setting where
integrity, honesty, and an expectation to abide by all laws and policy are essential.”

Pursuant to Capt. Coppack’s indication to Grievant of the latter’s right to a Skelly hearing
prior to imposition of the intended action, said meeting was conducted on May 19 by Commander
Adam Powell. Powell explained in the instant proceeding that when he serves as a Skelly officer it
is not his function to engage in fact finding but rather to allow the charged employee to address any
“area of fact which needs to be cleared up” and to determine whether the recommended discipline
is appropriate under the circumstances. Powell added that he believed the JA sergeants had done a
thorough job so as to “alleviate” any chances of misunderstanding. Because of the seeming
credibility of Nurse-as well as a corroborating witness, Powell opined Grievant had been
untruthful about the reported incident. Powell further indicated during his testimony that he
“sustained” all of the allegations set forth in the documents authored by Cmdr. Bland, Sgt. Manhart
and Capt. Coppack.’

On June 13, Capt. Coppack issued Grievant a Notice of Dismissal. In its entirety, the text of
that notice read as follows.

You are hereby notified that [the Department] has decided to dismiss you from your
employment as an Orange County Sheriff’s Deputy Sheriff, effective immediately.

On Thursday, May 19, 2016 Commander Adam Powell met with you and your
representative, David Goldwasser. After reviewing the materials and considering the
information presented, Commander Powell decided to uphold the proposed action to
dismiss you from your employment.

This action to terminate your employment is based on sustained allegations that (1)

3

Bland and Coppack did not testify at the arbitration hearing nor to my knowledge was either ever
in the hearing room. Bland’s non-appearance is irrelevant. Although the Association raises an issue
concerning Coppack, as will be seen, it is without merit.
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You were involved in on-duty sexual harassment in department [sic] violation of
policy; (2) You had on-duty conversations with a female [Department] employee that
were sexual in nature; (3) You also had a discussion with another female employee
in which you used a flashlight to simulate your penis and made inappropriate sexual
comments. As a result of your behavior, the female employee did not want to be left
alone in your presence; (4) Your misconduct is unacceptable; (5) You brought
discredit upon yourself and the Department.

You have the right to appeal this discharge directly to arbitration within ten (10)
calendar days from the date the decision was rendered, pursuant to Article XV,
Section 8B, of the Personnel and Salary Resolution, 2003.

On June 15, Grievant availed himself of the arbitration option and the undersigned was
thereafter selected by AOCDS and the Department to hear such appeal.

ISSUE

As stipulated by the parties, the issue before me is whether reasonable cause existed for

Grievant’s dismissal and, if not, what the remedy should be.
\% P TP Y

1018.1 Standard of Conduct

(@)  Members shall conduct their private and professional lives in such a manner
as to avoid bringing discredit upon themselves or the department.

(b)  Commissioned officers will conform with the Code of Professional Conduct
and Responsibilities for Peace Officers (Policy 1001).

1018.27 Untruthfulness

No member shall knowingly make false statements or misrepresentations to other
members or superiors.

1018.33 Incurring Liabili

Members shall exercise extreme caution and good judgment to avoid occurrences
that might give rise to liability chargeable against the department, the Sheriff-
Coroner, or the County.



1018.55 Prohibited A Omissi

(a) The following acts or omissions by employees are prohibited:

* * %

(11)  Unwelcome solicitation or omissions by employees are prohibited;

* * L

(36) Any other on-duty or off-duty conduct which any employee knows or
reasonably should know is unbecoming a member of the Department or which is
contrary to good order, efficiency or morale, or which tends to reflect unfavorably
upon the Department or its members.

128 Policy Against Unlawful H { Discrimination
Harassing conduct may include, but is not limited to, the following behavior:

a. Verbal conduct such as epithets, derogatory jokes, comments, slurs, threats
or unwanted sexual advances, invitations or comments.

b. Visual conduct such as derogatory or sexually oriented posters photography,

cartoon, emails, drawings or gestures.

DISCUSSION

This otherwise rather straightforward decision is complicated by a procedural issue raised
by AOCDS. That procedural issue is the absence of any mention in the notice of dismissal of
“dishonesty or false or misleading statements” or the policy analogue thereto, Untruthfulness.

The Association’s purpose in pointing out such absence is unclear. However, it is assumed
AOCDS means to argue that Grievant was thereby deprived of the notice and opportunity to respond
set forth in the Skelly decision. If that is in fact AOCDS’ position, it does not bring into question
whether untruthfulness is properly before me since that is not the remedy for a denial of procedural
due process. See Barber v. State Personnel Bd. (1976) 18 Cal.3d 395 (Barber). (Because
“constitutional vice” of denial of notice and right to respond cured at post-termination evidentiary
hearing, usual remedy is back pay from date such due process denied to final decision of the relevant



administrative tribunal.*) The following analysis of the record will accordingly include consideration
of all evidence related to the untruthfulness allegation.
imo redible: Gri ’s Testimony Is Not

The Department argues that the testimony of Nurse- and Correctional Services
Assistant-should be credited over that of Grievant. | agree-omments to the IA
investigators and then on the witness stand in the instant proceeding was as follows.

On dates-:ould not specifically recall but under circumstances which were very clear
in her mind, Grievant made comments which led her to label him a “creep.’- related that in
about 2014, she had seen but not directly worked with Grievant until one shift when she was
assigned to F Barracks and Grievant accompanied her on a safety walk. Upon returning to the guard
station, Grievant said, “That’s right, you’re the lesbian” and-cknowledged that sexual
oﬁentation-testified she was taken aback by Grievant’s comment not only because she
thought it was rather personal but because she had previously so informed only a couple co-workers.
Grievant then inquired whether-was married and she told him she was and that she had
children. Later that week, Grievant showedj e photograph of his wife in a bikini and told her
that he and is wite | O - - 1
Grievant further told her that during the course of a dinner date with another couple, Grievant told
the other husband that if he were to have sex with the man’s wife, he would “stick [his] dick so far
down the man’s wife’s throat” that she wouldn’t be able to talk again or some such thing. At that
point, said Ml she told Grievant she did not want to hear about his sex life and walked away.
According tof il she then made it clear to a Sergeant I 12t she did not want to work with
Grievant and it appears she never again did. When asked whether she ever considered Grievant to
be a friend, - replied “Absolutely not.”

During his own testimony, Grievant generally did not deny the above except to assert that
-had initiated it by asking about his sex life. For the reasons explained below, that Grievant
contention is highly lacking in credibility.

There is a medical unit in Mod O of Theo Lacy to which NursesJJ - -

4
As will be seen, under the particular facts here, no such constitutional deprivation is found.
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-were assigned in the summer of 2015. The medical unit contains three workstations consisting
of a table containing a computer. There are four doors leading into the medical unit with the
workstations adjacent to glass walls extending above the work stations to the ceiling,

-nd-both testified that on or about June 24 of that year they were sitting at
workstations perpendicular to and about 10 feet from each other when Grievant entered the medical
unit for what[lindicated was to escort herin passing out medication to inmates-testiﬁed
that he could not hear Grievant’s subsequent comments tolJlfbut while working on the computer
he saw all of Grievant’s action about which -later complained. The following is a synopsis of
the testimony of both -and -

Almostimmediately after entering the medical unit Grievant walked over to the corner where
equipment is kept and took from the shelf a yellow plastic flashlight the black ends of which house
its bulb and batteries. Although the actual device was not produced during the instant hearing,-
an<- each authenticated a replica thereof which can be categorized as an “emergency”
flashlight standard in many offices. Grievant then proceeded to the right of -took outa$1 bill
or perhaps currency of greater value and proceeded to wrap it lengthwise around the bulb end of the
flashlight.

I t<stificd that while Grievant did so he held the flashlight at crotch level and said to
her “It’s not big enough.” -said she asked Grievant “What are you doing?” to which he replied
“My dick is not as thick as this; it’s thicker.” According to both witnesses, Grievant proceeded to
hitch up his pants as far as possible and then sat down in a chair next tof i

B < that so pulling up his pants was not uncommon for Grievant but this incident
differed in that he did so to such an extent she could see the outline of his genitals. [Jjfurther
testified that Grievant had never before grabbed the flashlight and placed a dollar bill around it while
making a comment and it was also not typical of Grievant to sit down next to her. When Grievant
did so, said- he patted the inside of his thigh multiple times as he pulled out his cell phone

and showed her a photograph of his wife wearing red lingerie,

Grievant then showed her a photo of a woman who appeared to be 18 or 19 years of age,
telling -hat he “was having sex” with the young woman-testiﬁed she never asked to
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see the photographs and told Grievant his actions were “disgusting.”-further stated she was
“humiliated” to think Grievant might view her as someone who would be receptive to such conduct
and she then turned toward-and gave him a “kind of like save-me look.”

- said the incident ended with her and Grievant being directed to administer
medications to the inmates-aid she contemplated registering a complaint with Grievant’s
superiors but did not because her encounters with Grievant only occurred when he worked overtime.
However, said- when she thereafter overheard a conversation concerning Grievant’s
conversations with other deputies, she introduced herself to the relevant sergeant and said “Oh, |
believe that because this is what he did to me.” After -lhen recounted the event to that
unnamed sergeant, he expressed to her a necessity to report it and the IA investigation detailed above
was commenced.

Grievant’s version of the incident with - is easily summarized because he denied all
of it during his IA interview, then during his Ske/ly and then again on the witness stand in arbitration.
In the present proceeding Grievant claimed it would be ridiculous for him to have taken the
emergency flashlight because he already carried one on his duty belt. Whatever logic there might
otherwise be to such a contention is refuted by the fact the emergency flashlight is considerably
larger and therefore fits the comment related by-about the alleged size of his penis. Grievant
is further discredited for the following reasons.

During his IA interview, Grievant asserted tha Il was not just a run of the mill co-
worker. According to Grievant, “as an older guy in the jail” he does not have a lot of friends at Theo
Lacy so whel-ﬁrst came to the facility and “she was the one everyone wanted to talk badly
about” because of her sexual orientation, “[ sorta became her big brother.” As a result, asserted
Grievant, he was “ostracized” for sticking up for-and the two were eventually perceived as
having become so close that “people” said “I hear you’re now converting the lesbians.”

According to Grievant, the latter comment was in reference to what he labeled a “dark” time

o i e |

-The Association’s brief accurately summarizes his related testimony.

O’Brien never brought this to the attention of other employees, nor did he engage any
employees in an attempt to solicit sexual acts from them. This fact was discovered
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by another employee while O’Brien worked in the Transportation Division, as the
employee was scrolling through pictures saved on O’Brien’s cellular phone. From
that point on, O’Brien was labeled a “swinger” and became an outcast or novelty.
Employees, eager to confirm rumors that had been circulating, would approach
Deputy O’Brien and ask him personal questions about his private matters. In an
attempt to dispel and [sic] rumors, or in an attempt to regain acceptance in the
Department, O’Brien would answer these questions honestly. As such, his negative
reputation in the Department for being some sort of deviant only increased.

Although there was apparently some talk in the jail about Grievant’s sexual lifestyle, no
evidence was presented to corroborate that is how such “rumors” about Grievant’s “swinging” arose
and to the undersigned his explanation does not ring true.

Grievant’s overall demeanor at arbitration was, for lack of a better word, odd. Consistent with
Grievant’s comments to 1A Sgts. Manhart and Koenig, he tended to answer questions in a rambling
narrative fashion suggestive of evasion. In both forums, Grievant was also surprisingly adamant
about being mislabeled a “swinger.” According to Grievant, he and his wife never fit that category

because the term connotes sharing one’s wife with another man and Grievant never did that nor

would he ever do so.

On the other side of the proverbial coin, the record is devoid of evidence of bias toward
Grievant on the part of-anc-As tofll the Department did not even become
aware of Grievant’s inappropriate comments until it commenced investigation of the event involving
--credibly testified she did not report Grievant’s comments because of concern about
retaliation and because she did not want to get him in trouble and reluctance to shine the spotlight
on misconduct of co-workers is an accepted indicator of veracity. Moreover jJJfwitness stand

demeanor suggested she is not at all the type of person who would make comments like “O’Brien’s

5

So stating is not to disparage lawful sexual activity in which Grievant and his wife might have opted
to engage within the privacy of their home, in others’ homes, in hotel rooms or the i




_ and “Before I met my wife I was strictly dickly” as attributed to her by

Grievant. In contrast, as the Department points out, Grievant’s IA interview was replete with such
language, including that on multiple occasions other deputies had allegedly made statements to him
like “Hey, Kev, tell him [presumably another deputy sheriff] about how you get more ass than a toilet
seat.” It is thus found that Grievant sexually harassed _a couple years before the
main event here involving Nurse[lllllfor which Grievant’s version of the event must again be
discredited.

Th-event is distinguishable from that involvin-because-did report
Grievant’s purported misconduct to management officials. However, a countervailing consideration
is that contrary to the misconduct involving- in this instance there is another percipient
witness,

Although Nurse-did not hear any of Grievant’s comments about which -testiﬁed,
he could see the great majority of Grievant’s actions through the reflection in the glass wall against
which I desk was placed.®

Grievant has denied all such actions related by-including even taking the emergency
flashlight off the wall whicl- testified he observed-also saw Grievant hiking up his
trousers in what logic dictates was an effort to display the outline of his genitals as concluded by
- Such unsolicited conduct by a male employee toward a female co-worker is patently vulgar
and inappropriate. Indeed, as the Department points out, although Grievant has never acknowledged
so doing, he stated during his IA interview that such an action would be “vile.”

Based on the actions it is found Grievant engaged in, he is determined to have violated the
policy against sexual harassment. The other policy sections cited as violations flow from such
misconduct and it is accordingly found the Department has proved all allegations made. Having so

decided, the issue becomes whether reasonable cause existed for dismissal as opposed to a lesser

6

As the Association points out, Nurse-was a most reluctant witness. However, no absence of
truthfulness is ascribed to such reluctance. Rather, it was apparent to this finder of fact that similart
viewed Grievant as an “authority figure” and he did not want to be viewed as a “snitch” and he “did
not want to get anybody in trouble.”

-10-



penalty. Although not conceding that Grievant committed any misconduct, toward the end ofits brief
the Association argues the record does not support termination.

Association’s tions in Mitigati i and R nable Cause for
Termination Is Deemed to Exist

The Association points out that Grievant was hired effective July 2, 1993 and accordingly
had nearly 23 years of service prior to his termination during which it was not shown he had received
any prior discipline. Included in its brief under the heading Previous Disciplinary History is the

following contention (transcript references omitted).’

The Department has attempted to rely on the testimony of Assistant Sheriff
Steven Kea to indicate that this is a pattern of behavior, and that the Department has
been concerned with O’Brien’s integrity for some time now. This, along with many
other allegations, was first brought to O’Brien’s attention at the termination appeal
hearing. Kea indicated that throughout O’Brien’s career, there were several events
that led him to believe that there were glaring issues with O’Brien’s integrity.
However, when questioned about each of these instances, Kea indicated that none of
them were documented. He further indicated that none of these rose to the level of
disciplinary action.

At one point in his testimony, Kea suggested that any need for progressive discipline should
be deemed satisfied through prior warnings purportedly given to Grievant about harassment-related
conduct. One such incident Kea mentioned involved a management official’s having met with an
AOCDS representative and that representative having allegedly given assurances the Association
would admonish Grievant about it. That attenuated theory falls far short of meeting the requisites
of progressive discipline.® Nevertheless, for the reasons below, progressive discipline was

unnecessary in this case.

To be blunt, Grievant’s harassment o-nd-wm loathsome.

7

AOQOCDS criticizes Asst. Sheriff Kea and Skelly officer Cmdr. Powell for not having listened to audio
recordings of the IA interviews and instead relying upon Sgt. Manhart’s summary thereof. Given that there
is no evidence of a lack of objectivity on the part of Manhart and fellow IA investigator Koenig, such

criticism is without merit.
8

Indeed, Kea’s testimony on that point begs the question of whether coming not from a Department
official but indirectly through the Association such situation can even be considered a “counseling.”
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Except perhaps in unusual conditions not present here, no employee should be subjected to such
conduct. As AOCDS tacitly asserts, if that was Grievant’s only misconduct, his lengthy discipline-
free tenure might serve as a persuasive mitigating factor. However, that is by no means the only
misconduct in which Grievant engaged.

As the Department argues

Grievant is [also] guilty of dishonesty - a behavioral trait which cannot be
corrected through progressive discipline. “Dishonesty” connotes a disposition to
deceive, it denotes an absence of integrity . . . [h]onesty is not considered an isolated
or transient behavioral act; it is more of a continuing trait of character.” [Citations
omitted.] Gee v. California State Personnel Bd. (1970) 5 Cal.App.3d 713, 718-719.
Moreover, in the arbitration context, arbitrators frequently apply the old adage, “You
lie, you die,” in finding just cause to sustain the discharge of police officers for
dishonesty.

The Department proceeds to cite to a myriad of appellate authority which states essentially
the same. An explication thereof need not be made to deny this grievance and it will merely be added
that because of Brady considerations, in the absence of a persuasive affirmative defense, a finding
of dishonesty is grist for the summary discharge of a California peace officer. No such defense
existing here, reasonable cause is found for the termination action. So determining does not end the
present inquiry, however, since there remains the question of whether absence of any reference to
untruthfulness in the dismissal notice should entitle Grievant to some back pay based on the rationale
of Barber.

he Cir ances There Wa o Deprivation of Procedural Due Proce

It is well settled under Skelly's progeny that due process as set forth therein is a “flexible
concept . ..” which “call(s] for such procedural protections as the particular situation demands.” See
e.g, Gilbert v. City of Sunnyvale (2005) 130p Cal.App.4th 1264 and cases cited therein. Particularly
relevant to the present facts is Caveness v. State Personnel Board (1980) 113 Cal.App.3d 617. In
addressing the due process ramifications of an absence of mention of insubordination in a second

amended notice of termination as a basis for that decision, the court opined therein as follows.

[A]ppellent apparently is asserting that [insubordination] was deliberately deleted as
a cause in the second amended notice, thereby depriving her of knowledge that it
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would thereafier be considered as a cause for dismissal. * *  * To accept
appellant's argument is to scale the height of rigid technicality.

[Clontrary to appellant's claim, common sense and selfinterest would logically impel

her to address the incidents [at the State Personnel Board hearing] which triggered

the corrective interviews whether or not they were stated as charges against her.

Evidence that those incidents occurred and that appellant was counseled not to

engage further in such behavior lend support to an inference of a continuing course

of harmful conduct which would justify the severe penalty of dismissal. Thus, no

purpose would be served in granting appellant a new opportunity to respond after

service of the second amended notice . . .

Here, Grievant was placed on notice as early as the conclusion of his IA interview that
particularly with regard to the incident in the nurse’s station, his version of events was being viewed
with skepticism. Cmdr. Bland thereafter concluded that suspicions of a violation of the policy
provision entitied Untruthfulness were “sustained.” The NOI then issued similarly expressly charged
Grievant with “untruthfulness” and Skelly hearing officer Powell testified without contradiction that
issue was discussed during that proceeding.

In the course of Deputy County Counsel Shade’s opening statement in arbitration she said
“The evidence today will show the following: . . . that throughout the investigative process Deputy
O’Brien continued to make unprofessional and inappropriate statements and, in addition to being
untruthful, took no responsibility for any of his actions.” Shade went on to say “Having found
Deputy O’Brien’s misconduct to be a violation of Department policy against [other charges cited]
and of course dishonesty, the Department concluded that this behavior could not be fixed and
terminated his employment.” During the Department’s case, questions were submitted to both Skelly
officer Powell and Assistant Sheriff Steve Kea about Grievant’s purported untruthfulness yet no
relevancy objection was raised to such questions. Then during the opening statement by counsel for
AOCDS, reference was made to the fact “. . . it’s also been stated that Deputy O’Brien was
untruthful because he denied the allegations of the flashlight incident.” Although objection to such
a conclusion was then taken, the ground was not alleged irrelevance but that “the weighing of the
credibility was based on numbers as opposed to actual testimony.” Thus, never until the
Association’s post-hearing brief was sufficiency of the language in the notice of dismissal

questioned.
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From the above, the inexorable conclusion is that Grievant knew from perhaps as far back
as his IA interview that untruthfulness was among the charges to be made against him and he was
givenample opportunity in the Skel/ly hearing conducted by Cmdr. Powell to address it. Accordingly,
it is found Grievant was not denied pre-termination due process owed him under Ske//y.

All the parties’ arguments having now been thoroughly considered and addressed, the

grievance will be denied in full.

AWARD
The grievance is denied.
DATED: October 29, 2017
Respectfully submitted,
. /5
mman——.
Robert Bergeson o

Impartial Arbitrator
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'\ SHERIFF’S DEPARTMENT _ T
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NOTICE OF DISMISSAL
P.L. #15-116

Kevin O’Brien

You are hereby notified that the Orange County Sheriff-Coroner Department (“Department”) has
decided to dismiss you from your employment as an Orange County Sheriff’s Deputy Sheriff,
effective immediately.

On Thursday, May 19, 2016, Commander Adam Powell met with you and your representative,
David Goldwasser. After reviewing the materials and considering the information presented,
Commander Powell decided to uphold the proposed action to dismiss you from your

employment.

This action to terminate your employment is based on sustained allegations that (1) You were
involved in on-duty sexual harassment in department violation of policy; (2) You had on-duty
conversations with a female Orange County Sheriff’s Department employee that were sexual in
nature; (3) You also had a discussion with another female employee in which you used a
flashlight to simulate your penis and made inappropriate sexual comments. As a result of your
behavior, the female employee did not want to be left alone in your presence; (4) Your
misconduct is unacceptable; (5) You brought discredit upon yourself and the Department.

You have the right to appeal this discharge directly to arbitration within ten (10) calendar days
from the date the decision was rendered, pursuant to Article XV, Section 8B, of the Personnel

and Salary Resolution, 2003.

 JOopposs 6-13-16
John Coppock, Captain Date
»fessional Standards Division

% . M/ . 131

Kevin O’Brien, Deputy Sheriff Date
-~ { .
i ) Lo

Integrity without compromise; Service above self; Professionalism in the performance of duty; Vigilance in safeguarding our community



550 N. FLOWER STREET
SANTA ANA, CA 92703
714-647-7000
WWW.OCSD.ORG

SHERIFF-CORONER
SANDRA HUTCHENS

NOTICE OF INTENT TO DISMISS
Pl #15-116

Kevin O’Brien

in accordance with Article IX, Section 5 of the County of Orange Memorandum of
Understanding for the Peace Officer Unit, and the Orange County Sheriff-Coroner Department
Policy Manual, Policy 340.2, you are hereby notified that the Orange County Sheriff-Coroner
Department (“Department”) intends to dismiss you from your employment as a Deputy Sheriff

This proposed discharge is based on the Department’s determination that you were involved in
on-duty sexual harassment in violation of policy. You had on-duty conversations with a female
Orange County Sheriff Department employee that were explicitly sexual in nature. As result of
your conversations, the employee told a supervisor she preferred not to work with you. You
also had a discussion with another female employee in which you used a flashlight to simulate
your penis and made inappropriate sexual comments. As a result of your behavior, the female
employee did not want to be left alone in your presence. Your misconduct is unacceptable and

violated the following Department policies:

1. 1018.33 INCURRING LIABILITY

Members shall exercise extreme caution and good judgment to avoid occurrences that
might give rise to liability chargeable against the department, the Sheriff-Coroner, or the

County.

2, 1018.1 STANDARD OF CONDUCT
(a) Members shall conduct their private and professional lives in such a manner as to
avoid bringing discredit upon themselves or the department.



1
Oi. . County Sheriff’s Department

3. 1018.1 STANDARD OF CONDUCT

(b) Commissioned officers will conform with the Code of Professional Conduct

and Responsibilities for Peace Officers (Policy 1001).

4. 1018.55 PROHIBITED ACTS OR OMISSIONS

(a) 11. Unwelcome solicitation of a personal or sexual relationship while on duty or
through the use of official capacity.

5. 1018.55 PROHIBITED ACTS OR OMISSIONS

nduct which any employee knows or reasonably
the Department or which is contrary to good
t unfavorably upon the Department

(a) 36. Any other on-duty or off-duty co
should know is unbecoming a member of
order, efficiency or morale, or which tends to reflec

or its members.

328 POLICY AGAINST UNLAWFUL HARASSMENT AND DISCRIMINATION

Harassing conduct may include, but is not limited to, the following behavior:

Verbal conduct such as epithets, derogatory jokes, comments, slurs, threats or

unwanted sexual advances, invitations or comments.

a.

b. Visual conduct such as derogatory or sexually oriented posters, photography,

cartoon, emails, drawings or gestures.

7. 1018.27 Untruthfulness

No member shall knowingly make false statements or misrepresentations to other

members or superiors.

EMPLOYMENT HISTORY

employment with the County of Orange on July 2, 1993, as a Deputy Sheriff Il
assigned to South Operations in the city of San Clemente. You transferred to the city of Mission
Viejo on September 14, 1994. On May 6, 1998 you were transferred to the Transportation
Division. On November 18, 2011 you were transferred to Laguna Hills. As of January 27, 2012

you have been assigned to the Theo Lacy facility.
2

You began your
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Throughout your employment with the Department, you have received training on various
Department policies and procedures including the Department’s policy on sexual harassment.
You have also received OCSD policy updates from the SAFE Division (via email), and it has been
your responsibility to review and familiarize yourself with these OCSD policies.

‘BACKGROUND

On August 10, 2015, Commander Antoinette Bland formally requested an Internal Affairs
investigation for alleged violations of department policies, including the department’s sexual
harassment policy (328). This investigation was initiated after Sergeant Myers obtained
ou having inappropriate sexual conversations with Correctional Service

The conversations took place a couple years prior. In addition, LVN
disclosed to Sergeant J. Myers that she had been sexually harassed a few months

ago by you while you were working at the Theo Lacy Facility in June of 2015.

information regardin

Assistant

SUMMARY OF INTERNAL AFFAIRS INVESTIGATION

Summary of the Internal Affairs interview with Correctional Service Assistan_

On September 23, 2015, at ap roximately 1859 hours, Sergeant Manhart interviewed
“at the Theo Lacy Facility.

Correctional Service Assistant (CSA

-previously had disclosed your behavior to Sergeant -The conversation occurred
in Module K, approximately three months prior to the September interview, and was the genesis
of the current investigation. told [l that she preferred not to work with you
because you talked about sexual things she didn’t want to hear.

Approximately two and a half years ago- met you while she was working in “F” Barracks.
You were conducting ‘walk throughs’ in “F” Barracks to assist her with limited staffing issues.

During the first walk through, you asked hat her name was, when she started working
for the Sheriff’s Department, if she was married, and told her you understood -to be a

lesbian.

B <c2/led the second time you conducted a walk through in “F” Barracks-i iou came into

the guard station. At the time, there were no other employees around. said you told
and that’s how you live your lives. You told

her, you and your wife

ﬂa story about when you and your wife went out to dinner with another couple. You met
the lady’s husband and explained to him that you were going to have sex with his wife.
told you, “And | wanted to know this why?” You said, “Let me tell you, it gets better.”

told you she really did not want to hear it. You gave- ‘vibe’ that was “not right”.
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You told-that you wanted to explain to the husband that you were, “going to stick my

dick so far down her throat, she might not talk again."-told you, “I don’t want to hear it.”
You then left the barracks. felt you don’t “have common sense to be telling people his

personal life.” stayed away from you. She would work with you in “one minute
increments” when you would conduct walk throughs, buffivouid just ignore you.

according o your harassment continued. She recalled when she was working in g
Barracks, you showed her a picture of your wife in a bikini. felt the comments you made
during the two encounters in “F” Barracks were inappropriate- didn’t notify a supervisor
about your inappropriate comments; she said, “/ honestly don’t know why. 1just... | didnt want
to have any issues at work or be targeted for reporting somebody.”- did feel your

behavior was inappropriate. It madcjjjfee' uncomfortable working with you.

In 2015-orked in Module “K” with Deputies Castro and Prado. Castro was transferring
to patrol. Sergeant [Illasked if there was any specific deputy they wanted to work with in
Module “K” after Castro transferred. They provided several deputies’ names they felt would
perform well because Module “K” is a busy module added as long as it wasn’t Deputy

Kevin O’Brien. Approximately a week or two later, you were reassigned into Module “K” to fill
requesting not to work with you, you were reassigned to a

the vacancy. As a result of
different location.

-felt she would be unable to work with you in the future.

Summary of the Internal Affairs interview with Correctional Nurs_

On September 24, 2015, at approximately 1312 hours, Sergeant Manhart interviewed
Correctional Nurse_ as a witness in the investigation, in the Internal Affairs

conference room.

Your inappropriate contact with [JJJJJj became known when Sergeant J._Myers overheard
I t:iking to another deputy about an incident involving you. - believed the
conversation with that deputy occurred sometime in August 2015. -was speaking with a
deputy about you. According to - the deputy was displeased with you because you found
contraband belonging to the inmates and were hiding it. The deputy was upset and

responded with, “What do expect?” Il exp'ained to the deputy that she did not want to be
left alone with you because of an incident that occurred a few months prior (August 2015).
ou making inappropriate comments to her. Myers overheard

-said the incident involved
the conversation and questionedibout the incident.
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-ecalled that a couple months prior to the August conversation, she was working at the
Theo Lacy facility, in Module O. You were also working overtime in Module O. The Theo Lacy

watch list shows you scheduled overtime in Module O, on June 24, 2015. You came into the

nurses’ area and asked-how her morning was ioing. You began talking about your

personal life. You asked It she knew your wife told you, “No.” You
told Il you believed your wife would thinif was really cute. You also explained you

and your wife participate [ ENEEEEEESSSN You 2sked I i« she would be willing to join
them. -told you, “That was disgusting” and she did not participate in that behavior. You
i hone

t that point, according to you

began using a flashlight as comparison, to show her he size of your penis. said, “He
(O’'Brien) started, um, describing himself...comparing himself to a flashlight. 1 guess that
was...you know..how big his private part was. He started using dollar bills to describe

it...comparing it with the flashlight. ” This behavior was very upsetting to

At the time,-was working with another Correctional Nurse said

%pproached her because he saw how upset -became due to your behavior. I
told

what had just occurred (with the flashlight). [ s was present when you
were demonstrating with the flashlight. After the incident, JJJJilil to'd numerous staff members
she did not want to be left alone with you-:lid not notify her supervisor of the incident.
When asked why she did not report the incident, she said, “Because I'm scared. I've been told
that O’Brien is very weird and that deputies even carry their guns when they’re in briefing with
him because they don’t trust him. So, | thought just by telling the deputies not to leave me alone
with him...you know would...I kind of avoided the situation because | didn’t want him to, like
later on and you know, find out that | said something and get revenge or something. ”

-urther explained in detail, the inappropriate conversation you had with her occurred in
the medical area of Module O. -estimated I 25 approximately twenty feet away
from you and Il You approached I :nd asked her how her morning was going.
-asked you if you were working overtime. You asked how her schooling was going and

then you began asking if she knew about your wife-old you she did not know anything
nd you believed your wife would think

about your wife. You told_

B s cute. You and your wife participate | N °" asked%would like
to join you and your wife. -said, “No. | thought that was disgusting.” told you,
“That’s very disgusting and | don’t do that shit!” You told- that the || G
very normal these days. ] disegreed with you. You wanted to show [JJJie picture of

your wife. Il was unsure why you still wanted to show her pictures of your wife after
-clearly explained she wasn’t into that type of behavior.
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You showe-pictures of your wife wearing red lingerie and another female wearing a
white shirt and blue jeans. As you were showing|ilifpictures of your wife, you explained
how you had met and that you and your ou paused for a

moment, and began looking for something.-asked you what you were looking for. You
appeared very anxious while you were looking for something. asked you what you were

looking for. You told [l and B vou were looking for a flashlight. | Bl
helped you look for a flashlight. JJJJijlocated one and gave it to you.

B0 2ined you sat on the counter, took out a dollar bill, folded the bill, and started
wrapping it around the flashlight. [l said, “Um, and then he just grabbed the flashlight,
started turning it back and forth. And then he kind of put itin front of himself."described
the motions you were doing with the flashlight as, “|ike he’s touching his penis.” You said
something to the effect of ‘eh’, put the flashlight down, and put the dollar back in your pocket.

gave you a puzzled look as to why you did that. You said, “Oh, the flashlight is too small”
and something to the effect that the flashli ht wasn’t as thick as your penis. was
completely shocked at your comment. istarted giggling because she felt ‘oh my god, |
can’t believe he just did that’. You were called for something and walked away.
approached -and asked her what that was all about.- said, “Did you just hear?”

Bls:zic, “veah.” ommented that your actions were disgusting. A deputy came out
of the guard station; told the deputy not to allow you in the nurse’s area anymore.

-explained you would often pull your pants up, sit down on a chair with your legs open,

and slap your thigh. ‘aid the outline of your penis was visible because you pulled your
pants ‘all the way up’. would avoid looking because she felt if she did you would believe

she was interested in you. INIlllhad seen you both in the seated position and standing with
your pants pulled up in the past while she was distributing inmate medications in different

modules.

-said prior to this incident, she did not have any conversations like the one mentioned.
after the incident, [JJjjjj tried to avoid you but occasionally saw you and would keep the
comments cordial with ‘hi’ or ‘by’. said she felt “disgusted” and she added that you did

not need to share that information. | was disturbed by your behavior.

did not feel intimidated by you, but scared if you were to find out what [ I to/d

internal Affairs JJJJloclicved you were attempting to convince her to join in your lifestyle.
When you were showingithe pictures, you showed-the other female and

explained she had been with you and [N for an extended period of time. You
commented with something to the effect of ‘once they get a taste of me, they don’t want to

teave me alone’. | said it made her feel even more uncomfortable. [ believed
because of your reputation, no matter what she said to you it wouldn’t make you stop.
said about you: “Is known to invite other staff into his sexual engages as well. Not just with

nursing staff but with deputies.”
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Summary of the Internal Affairs interviews with Correctional Nurs_

On September 23, 2015, at approximately 0936 hours in the Internal Affairs conference room
and on October 8, 2015, at approximately 0743 hours at the Central Men’s Main Jail, Sergeant

Manhart interviewed Correctional Nurse/ N NN s > witness in the investigation.

The following is a summary of both the interviews:

-an work together at the Theo Lacy facility. A couple months ago (unknown exact
date), recalled an incident that involvediand you. [ believed the incident
occurred during the summer months of 2015 (this is consistent with the June 24, 2015 overtime

shift you worked in Module “0”). On the specific date JJerd -Were working day shift,
assigned to Module O.-recalled you were also assigned to Module O.

During the incident in question in Module O- believed he was “/ess than ten feet” away

from you and - You engaged in a conversation that- did not hear-explained
the inmate televisions caused enough noise to prevent him from hearing their conversation.

-observed you pull out a bill (U.S. currency) from your pocket and used the bill to measure
the circumference of the largest part of the flashlight (bulb end).- saw you put the
flashlight down and put the two ends of the bill together. I did ow what was
happening or what was being talked about JJisaid during the inciden:“was seated.
-described you as a rather tall person and recalled you were standing when you spoke to
o cinec I << leve! was around your crotch level While you were holding
the flashlight below your waist, you were holding it with one hand and measuring the
circumference with your other hand. You were speaking in a low volume level and were
standing within arm’s reach of -- explained that, in his opinion, the distance
between you and M vould have been an invasion of- personal space if the

conversation occurred between him and you.

- then approached-and asked-what your conversation was about and she

told him. [ llexpianation about your conversation seemed plausible tc-because of
the way you held the flashlight. [ noted prior tofJlil and your conversation, ENEGEGN
appeared to have a normal demeanor. After the conversation between you and R

described [JJies “disturbed”. In addition,-described B =5 ‘uncomfortable”,
“uneasy”, and “had a nervous laughter.” B < licved I was negatively affected by your
interaction il heard you had a reputation of living an alternate lifestyle. After the incident,

-told-she did not want to be left alone with you because she felt uncomfortable
around you.

When -first met you approximately six and half years ago, you showed him pictures of
your wife on your cellphone.- recalled your wife was wearing lingerie in the picture. You
asked - what he thought of your wife and-old you that she was very attractive.
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Summary of interview with Deputy Kevin O’Brien

On Tuesday, October 13, 2015, at 0928 hours, Sergeant Manhart interviewed Deputy Kevin
O’Brien with AOCDS Representative David Goldwasser present.

You had received a copy of the Orange County Sheriff-Coroner policy against unlawful
harassment. On July 5, 2015, you initialed your last performance evaluation admitting to having
read and understood the following Orange County Sheriff’'s Departmeént policies and had been
provided a copy of each. You were aware harassing conduct is described as verbal conduct such
as epithets, derogatory jokes, comments, slurs, threats or unwanted sexual advances,
invitations or comments. In addition, you signed and acknowledged the Orange County Sheriff-
Coroner policy against unlawful harassment on June 2, 2014, July 3, 2013, July 28, 2012, and

September 30, 2011. .

you recalled having a conversation with CSA-
nversation occurred in “H” barracks. You

You described[ijes one of the few

Approximately two and half years ago,
inside a barracks guard station. You believed the co

recalled you completed'a safety check for
people who have talked to you, since you have been assigned to Theo Lacy. You said, “/ don’t

have a whole lot of friends, because I'm.a company guy and so much older than everybody.”
According to your recollection, | lllpsked you about a rumor of you being a ‘swinger’. You
denied being a swinger. You explained swinging has a very negative image. You explained to

-that swinging allowed other men to touch one’s wife and you would never let that
happen. -said, ” You replied, “Yeah, something like that.”- told
you, “Ah, oh... O’Brien’s wife ” You explained the conversation occurred while
you andlwere by yourselves in the guard station. You said, “We've had a relationship, a

friendship, and talking and joking forever. ” You claimed old you, “That’s okay. Me too,
orldoto.” told you she had a son and used to be “strictly dickly” until she met her wife.

sked if you had
said, “Your wife is
ife from

You could not recall if it happened on the same day or another day, but
a picture of your wife. You showed Il a picture of your wife.
hot.”showed you a picture of her wife. You believed you recognized

the lobby of Theo Lacy.

During the conversation wit{JJJl} you denied bringing up the fact that- was a leshian.

According to your recollection, il to!d you that she was a lesbian, a long time ago. You
admitted telling you had recently gone to dinner with another couple; you met the

lady’s husband, and explained to him that you were going to have sex with his wife. You

thought it was appropriate to tell that to a coworker. You said, “In an open forum, no. Among
friends it was like no other joke. | thought it was just joking between and 1.” You were

asked if tellinyou were going to have sex with a married woman was a joke. You said,

“It was one of many... many truths of that.”
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You were asked if it was appropriate to have conversations about sex with other employees in

the department. You said, “In general, | would never ever do so. But, we were friends... she
was... we were talking and kidding and | thought that... we had a relationship where | could joke
with her and she was joking with me.” You were asked at any time, on-duty, is it appropriate to

talk about sex with other employees. You said, “No...looking back now, no.”

You were also asked whether during that same conversation with- you told-

something to the effect that you were going to stick your dick so far down the woman’s throat,
she might not talk again. You said, “Absolutely not. Never.” You denied Il to!d you she did
not want to hear about you talking about sex. You were asked if you showed I picture of

swimsuit. You admitted your wife was wearing a bikini in the picture. You

your wife wearing a
nd that’s how you live

denied telling | lllyou and you
your lives. You said, “No, | have never once, ever bragged to anyone. | have been fighting these

- dogging rumors since | came to that facility.” You were told you had just contradicted yourself.

You admitted to telling [ Jjihat you went out to dinner with another couple and you told
but you denied saying you and

the husband you were going to have sex with the man’s wife,
your& You replied, “No sir. Never once in that context, | have

always said we are not in any means something related to a life style.”

You were asked whether, sometime in August 2015, you worked in Module O. You believed you
may have. The watch list indicated you worked an overtime shift in Module O on June 24, 2015,
but you were unsure if you worked that day. You were asked, while working in Module O in the
cummer months of 2015, if you had a conversation with Nurse| I~ the medical
area of Module O. You said, “Probably.” You were asked if you recalled what was said, and you
did not. You were told that, according to- you did have a conversation with her in the
medical area that surrounded the guard station in Module O. In addition, there was another
medical staff member present during your and B conversation. You did not recall the
conversation. You were asked if you asked [l if she knew your You said,
“No, I've never gone out and asked anybody that.” You were asked if you told that you
believed your wife would think she was really cute. You replied, “No. Nor do | ever remember
anything like that, because I've known for four years. She’s engaged, she has her whole
life... never would I... ever say that and | don’t know how the context of that was.” You were

asked if you told -that you and ou said, “No. |/
have never, ever told anyone that | am any kind of a swinger.” You were asked if you ever

asked [l ioin vou an Y o 53¢ “Never, absolutely never,
sir.”

You were asked if you showed ] pictures of your wife wearing red lingerie on your phone.
You said, “No. I only showed her the one vacation photograph when she asked me ‘What's your

wife look like?”” You were asked if that occurred during conversation you were questioned

about.
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You responded, “/ don’t know. If she said she saw a picture of my wife, it would have to be the
one in my phone, but | don’t know if we were carrying our phones at that time. | thought we
weren’t carrying our phones...” You were told the incident took place a couple of months ago.
You denied doing it. You were asked if you showed a picture of another female that you

an

You replied, “No. I don’t recall any discussions with - She is not that close to me. [ mean,
she’s... she laughs and jokes with me and I've talked about her engagement parties and... just
that kind of stuff with her, but... | don’t recall ever discussing anything with h" To clarify,
you were asked if you showed a picture of your wife. You said, “No. | don’t remember
that. You're telling me it was in... it was this summer, but I don’t think we were allowed to carry
our phones in there.” You were asked the question, “At some point you showed her a picture of
your wife?” You said, “I don’t remember, sir. » you were asked, “You're claiming you don’t recall

picture of your wife to her?” You said, “No, sir.. and I'm... I'm... I'm absolutely

ever showj
shocked... ﬁof all people.”

You were asked if you began looking around for a flashlight during the reported conversation in
Module O between you and|jjjij You said, “/ don’t know why | would have because | have
one on my belt.” Again, you were asked if you looked around the medical area for a flashlight.
You said, “No, why would I... | don’t know... understand that. | have one on my belt." You were
asked if you retrieved a flashlight from the medical area. You said, “No, sir | don’t recall that at
all.” You were asked were you holding the flashlight below your waist with one hand and
measuring the circumference of the bulb area using paper currency with your other hand. You
replied, “Absolutely, never sir. Never.” You were asked if you turned the flashlight back and
forth simulating touching your own penis. You said, “No, absolutely not.” You were asked if you

ever held a flashlight while you talked tolJJJ)j You said, “No, I do not ever recall that... ever..

no... that.. that is.. that is just outright, you know... dangerous and I’'m the predictable

preventable guy.”

You were told there was another staff member present during the incident. You were asked,
while you were allegedly holding the flashlight, if you said something to the effect that the
flashlight was too small. You said, “No. No, sir. | said to carry the flashlight it’s about this big, it’s
on my beit.” You were told the discussion wasn’t about the flashlight on your belt. The
discussion was about the flashlight you retrieved from the medical area. You said, “No sir. | do
not recall ever getting a flashlight from them.” During the conversation with at some
point prior to sitting down, you were asked if you purposely pulled your pants up to expose
your thigh near the outline of your penis to gain her attention. You replied, “Absolutely not sir,
never.” You were asked, prior to the conversation with B ou had ever pulled your pants

up with the purpose of exposing the outline of your penis for staff members to see. You replied,
if you ever told any sworn or non-sworn staff member about

your [N You relied, “First off, we don't have NI
_That’s... that’s what | have tried to quash. We do not have ||| G

10

“Never, no way.” You were asked
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ever told any other sworn or non-sworn

The question was clarified and you were asked if you
“When people have asked

staff members that you had sex with other women. You explained,
me... they said, ‘Hey, is this true and | say that’s... you know, yeah that’s happened...” So, again,

if you had told other staff members that you had sex with other people. You

you were asked
‘Il say something

said, “One on one with my friends... you know, guys ask me... you know they
like ‘Hey, Kev come here ‘and tell them how you get more ass than a toilet seat... | say, come
on...” You were asked specifically if you ever told anybody, whether asked or not, that you had
sex with other women. You said, “Yes, sir.” You didn’t believe you told many employees

because you said you don’t have any friends at Theo Lacy.
-

You were asked, other than [JJJJJJJJord Bl if you had shown pictures of your wife in
lingerie or bathing suits to any other staff members. You said, “Uh, yeah | have... that... she

was... the one of us on vacation in the bathing suit.” You were asked what the purpose was of
showing pictures of your wife wearing a bathing suit to other employees. You replied, “Usually
it was, ‘hey | heard your wife’s pretty... | hear your wife’s gorgeous and | said ‘yeah’ and how
can you possibly have that... and I've... | said ‘fucking hot’ you know... | said... I’'m perfectly
happy; | said I’m the luckiest guy in the world. Or some of the guys would go ‘hey Kev, come on,
show ‘em, show ‘em the picture of your wife. You know, that kind of stuff.” .

For absolute clarity, your statement was reiterated to you; claiming that you had never had a
conversation with JJJJl}in which you grabbed a flashlight from the medical area and held it
with one hand, measured the circumference with a dollar bill or paper currency, and made a
comment similar to the flashlight was too small. You said, “No sir.” You were asked if that ever
happened. You continued, “No sir, | did not... ever recall that happening. Never, that was...
the... we have a very strong policy on things like that and | do not talk to anybody that | do not
trust... unless it was somebody who’d be like my friend... you know, close friend.” You were
asked if you ever held a flashlight and made those comments. You said, “Never, sir. Not that |

recall and | would never do that.”

You were asked if you felt it was appropriate to discuss you sexual preferences at work. You
said, “Not in the general sense, no.” You were asked why you did. You said, “Because if
somebody asked me a question... that’s the only reason | would answer them... | would not go
around and talk to anybody and go ‘hey have you heard this... or this is about this’... no, | don’t
do that. | said I'm sick of these rumors. That is why whenever | go to work for... go work with
another group of guys or whatever, I'll say ‘hey guys, first up, does anybody have any
questions?’ Anybody have any rumors that you’ve heard with my name on... that you want
qualified or clarified? 1 will tell you the truth.” You were asked if you felt staff members were
offended by your conversation regarding your sexual preferences. You did not.

11
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You were asked how long you had known| Il You admitted you had know
approximately three and half to four years. You felt close to her because you talked about her

family, wife, and child. You were asked if there were any sexual conversations with [ i You
said, “Not that | remember with her, directly. She could have overheard other guys cracking
jokes and... you know whatever...” It was pointed out that you denied the flashlight allegation
and you would not have done that because you carried your own flashlight. You were asked if
there was a time when you took out your personal flashlight and made any joke or simulated
any type of sexual thing with your flashlight. You said, “Absolutely, never sir.” You added,
“What's killing me is that it sounds like... a bunch of people now want to... you know, it’s like you
come as they say you gang bang... a guy... gorilla war fare on somebody and... and... if this is
something that would have occurred at the time, somebody would have said, ‘tell the sergeant’,
you know. | would have immediately been able to say... and would have made my own notes for
you, you know... and | would have known things, but to not hear about it until... you know,
months... a year later, you know. | have... | have been racking my brain on this and with... with

the nurse... | have always had nothing but the fondest connection with her. I’'m so happy
she got married, she dated the guy so long and she told me about it. She thought it was never

going to happen...”

You were asked if given the opportunity to go back in time, what would you do different given
the same circumstances. You said you would not trust anybody that joked or talked that way.
Even though you looked at- as a friend and you protected her like a big brother, you
would have never discussed these things with her. You said you were the, “Predictable,
preventable guy.” You misinterpreted friendship as much closer than she thought it

was.

You said you had been truthful and honest during the interview. You were offered one last
chance to explain your actions with the flashlight during the conversation in Module O. You
said, “/ do not recall ever having that discussion with anybody in the work place. | just don’t... |
just can’t recall ever doing that, because actually I'd be pretty embarrassed...” You were asked if
you were absolutely convinced you would never do that. You replied, “No, | would not make
such a... that is actually a seriously... rude and vial.” You said you didn’t recall the conversation
so you were asked if you were absolutely positive you did not do it. You said, “Sitting right here,
right now... | can tell you that | feel | did not do anything of the sort.” It was explained that you
weren’t asked what you felt, you were asked, “Yes or no, did you do that or not?” You said, “No,

sir. | can tell you, | didn’t and I'm shocked and stunned. I’'m... | am just shocked that things would

get out of hand like that.”

12
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CONCLUSION

After consideration of all available information, the Department concludes that your behavior
violated the aforementioned policies and procedures of the Orange County Sheriff’s
Department. Your statements in your internal Affair interviews show that you had sexually
explicit conversations with CSAJJ NI fe't your behavior was inappropriate. It made
her feel uncomfortable working with you and she felt she would be unable to work with you in
the future. In addition, two Orange County employees witnessed you perform a sexually
explicit act with a flashlight, resembling your penis. As a result of your actions, Nurse |Gz
told a deputy not to allow you in the nurses’ area anymore. in addition, et “disgusted”
by the way you would pull your pants up, sit down on a chair with your legs open, exposing the
outline of your penis.-said she did not want to be left alone with you because of your

actions.

Your denials are not credible. During the course of this investigation, three OCSD employees
have reported your behavior and their reports are all consistent. Both Nurse-and Nurse
I ¢ cscription of the events was consistent with each other, and there is no reason to
believe they would lie or exaggerate about what happened. This, combined with your
demeanor during the interview and your less than unequivocal language (you kept repeating
that you “don’t recall” having said such things, or you do not “remember” saying such things),

point to the conclusion that [ijand -description of the events is much more credible
than your own. You also gave conflicting answers about whether you showed NurselJl =

picture of your wife, and also contradicted yourself when describing whether you ever talked to
csAIE out having sex with women other than your wife. In short, your description of
the events was far less credible than was both Nurse I lllland This conclusion is

further bolstered by CSAJJJJJl] description of her conversations with you, which were very
similar in nature to the conversation you had with Nurse- There is no reason to believe

any of these witnesses would lie or exaggerate about what happened, and there is no reason to
conclude that they would have conspired to fabricate similar stories about you. As a result, we

conclude that you had conversations with Nurse-and CSA in the manner in which
they were described by those witnesses.

As a result of your inappropriate actions, you have exposed yourself and the OCSD to potential
liability and discredited your standing within the Department and among your peers.

Your conduct falls far below the standards set forth by the Orange County Sheriff’s Department
and has negatively affected your standing within the Department in your capacity as a Deputy
Sheriff. As a Deputy with this Department, you are held to a higher standard and expectation to
uphold and follow the rules and laws peace officers are tasked to enforce. Based on your
actions and extremely poor judgment, the Department has determined that you are unfit to
work in a public safety setting where integrity, honesty, and an expectation to abide by all laws

and policies are essential.
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As such, you no longer meet the qualifications to continue your employment as a sworn peace

officer with the Orange County Sheriff’s Department.' Because of your serious misconduct, the
Department now intends to terminate your employment. In addition to this Notice of Pending
Dismissal, you are hereby provided with copies of the following documents that substantiate

this decision to dismiss you:

Attachments:
1. Initial Action
2. Investigative Summary
3. Department Memos
4, Watch List for 6/24/15
5. CD of Internal Affairs Interviews

You are entitled to pre-deprivation, pre-disciplinary due process review (Skelly Meeting) before

discipline is imposed. You may respond in writing to Assistant Sheriff Linda Solorza within ten
(10) calendar days of receipt of this notice, or you may request a meeting. If you choose a
meeting, you must notify Internal Affairs Sergeant Ed Manhart within ten (10) calendar days of

receipt of this notice. A meeting will be arranged for a later date.

or request a meeting by 1700 hours on the tenth
notice, the Department will take the position that
d, consideration will be given to

If you do not provide a written response

calendar day following your receipt of this
you have waived your right to be heard. If you do so respon

your response prior to taking any proposed action.

You are entitled to represent yourself or you may be represented by the recognized exclusive
employee organization to which you belong in any due process review meeting you request.
When asked what you would do differently given the same circumstances, you failed to take
responsibility for your actions or commit to making significant modifications to your behavior to
come into compliance with policy. As a result, efforts to salvage the work relationship would be

futile and therefore discharge is the only appropriate measure.
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If this proposed action becomes final, you have the right to appeal, pursuant to Article IX,
Section 5C and Article X, Sections 7 & 8 of the Memorandum of Understanding, County of

Orange and the Association of Orange County Deputy Sheriff's for the Peace Officer and

Supervising Peace Officer Unit.

JUPPOTUL 4-22-16
Date

John Coppbck, Captain

ww%f&oa«/ % 2z2./€
Kevin O’Brien, Deputy Sheriff Date
o W?

fons, OB
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Internal Investigation
Administrative Worksheet

Pl 15-116
Principal(s): Deputy Kevin O’Brien
Complainant(s): Administration
Facility/Location: Theo Lacy Facility / Captain J. Briggs

Disposition:

1. OCSD Policy Section 1018.33 Incurring Liability

1 Unfounded/ 0 No Further Action/ O Exonerated/ O Not Sustained /KSustained
2. OCSD Policy Section 1018.1 (a) Standard of Conduct

0 Unfounded/ [0 No Further Action/ 0O Exonerated / [J Not Sustained /ASustained
3. OCSD Policy Section 1018.1 {b) Standard of Conduct

(] Unfounded/ O No Further Action/ O Exonerated / [ Not Sustained /KSustained
4. OCSD Policy Section 1018.55 Prohibited Acts or Omissions

0 Unfounded/ [ No Further Action/ O Exonerated / [ Not Sustained /ASustained
5. OCSD Policy Section 328 Policy Against Unlawful Harassment and Discrimination

0] Unfounded/ O No Further Action/ O Exonerated/ O Not Sustained / §Sustained

6. OCSD Policy Section 1018.27 Untruthfulness
O Unfounded / O No Further Action/ O Exonerated / [ Not Sustained /QSustained

1 Administrative Leave

Discipline: O Written Reprimand O Suspension (# of hours )
[J Demotion (to rank of ) K Dismissal
Comments / Other: /
e [ 1/ /
GO hA
Administrative Disposition by: \ i Date: ! Z (..L
[
Administrative Appeal Hearin
C%3 6

Date:sgz;f// { Time:

0T Pl S 5. E s ST cHlas PHER

In Attendance. 254 & A= 0] 1 Lx5ia ElP e r

Comments: Acknck Cepcssl 7l GEupci? 7o 7o e AT o e foldlid sBad (s o, (i FIVER-,
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ORANGE COUNTY SHERIFF’S DEPARTMENT

PROFESSIONAL STANDARDS DIVISION
NOTICE OF ADMINISTRATIVE LEAVE

Confidential
To: Assistant Sheriff Steve Kea
Assistant Sheriff Linda Solorza
From: Sergeant Rich Koenig
Date: September 30, 2015

Please be advised that Deputy Kevin O’Brien _ has been placed on
Administrative Leave effective today at 1830 hours.

ce: Commander Toni Bland
Commander Adam Powell
Captain Jon Briggs
Captain Wayne Byerley
Lieutenant Jason Danks
Recruiting Manager — Vicki Pirooz
Human Resources — Robin Scruggs
County Counsel — Mark Howe
Human Resources Services — Robert O’Brien
Sheriff’s Payroll — Doris De La Cruz
PSD — Sophia Maciel, Transaction Team
PSD — Joan Villanueva, Transaction Team
PSD — Juana Fierro, Position Control



Deputy Sheriff Il - Kevin M. O'Brien

Name: Kevin M. O'Brien
Date of Hire: 07/02/1993
Current Assignment:  Theo Lacy

Assignment History:

Effective Date Transaction Classificaton Pay Location
07/02/1993|HIRE DSl San Clemente
09/14/1994|Location Change DSt Mission Viejo
05/06/1998|Location Change DSl Transportation
11/18/2011|Location Change DSl Laguna Hills
01/27/2012|Location Change DSl Theo Lacy




ORANGE COUNTY SHERIFF’'S DEPARTMENT

PROFESSIONAL STANDARDS DIVISION
NOTICE OF DISMISSAL

Confidential
To: Assistant Sheriff Steve Kea
Assistant Sheriff Linda Solorza
From: Sergeant Ed Manhart
Date: June 13, 2016

Please be advised that Deputy Sheriff Kevin O’Bricn ||| N has veen
dismissed from employment with the Orange County Sheriff’s Department. The
dismissal and removal from Administrative Leave was effective today at 1600 hours.

cc: Commander Jon Briggs
Commander Bob Peterson
Captain Jason Park
Captain John Coppock
Lieutenant Jason Danks
Recruiting Manager ~ Vicki Pirooz
Human Resources — Robin Scruggs
County Counsel — Mark Howe
Human Resources Services — Robert O’Brien
Sheriff’s Payroll — Doris De La Cruz
PSD — Sophia Maciel, Transaction Team
PSD — Richard Sanchez, Transaction Team
PSD — Juana Fierro, Position Control



Human Resource Services

Memorandum

Date: April 19, 2016
To: Sandra Hutchens, Sheriff-Coroner

Office of the Sheriff
From: Terri Bruner, Interim Chief Human Resources Officer

Human Resource Services

Subject: Authorization to Discharge (Kevin O’Brien)

In accordance with Article IX, Section 5 of the County of Orange 2012-2016 Memorandum
of Understanding with the Peace Officer Unit and Supervising Peace Officer Unit, the
proposed discharge of Kevin O'Brien, Deputy Sheriff 11, is approved.

\\_ﬂ,&u&/\/cm ' U149 §,

Terri Bruner Date
Interim Chief Human Resources Officer

Cc: Jason Danks, Lieutenant, Sheriff-Coroner
Richard Sanchez, Human Resources Manager, Sheriff-Coroner



Internal Investigation
Administrative Worksheet

Pl# 15-116
Principal(s): Deputy Kevin O’Brien
Complainant(s): Administration
Facility/Location: Theo Lacy Facility / Captain J. Briggs

Disposition:

1. OCSD Policy Section 1018.33 Incurring Liability

O Unfounded / [0 No Further Action/ O Exonerated/ [ Not Sustained /KSustained
2. OCSD Policy Section 1018.1 (a) Standard of Conduct

0 Unfounded/ [ No Further Action/ O Exonerated/ [ Not Sustained /ASustained
3. OCSD Policy Section 1018.1 (b) Standard of Conduct

O Unfounded/ O No Further Action/ O Exonerated/ O Not Sustained / xSustained
4. OCSD Policy Section 1018.55 Prohibited Acts or Omissions

0] Unfounded/ [J No Further Action/ [ Exonerated / [ Not Sustained /ASustained
5. OCSD Policy Section 328 Policy Against Unlawful Harassment and Discrimination

(] Unfounded/ O No Further Action/ [ Exonerated/ [J Not Sustained / B(Sustained
6. OCSD Policy Section 1018.27 Untruthfulness

(1 Unfounded/ O No Further Action/ [ Exonerated/ [ Not Sustained / QSustained

[ Administrative Leave

Discipline: 0 Written Reprimand [0 Suspension (# of hours )
O Demotion (to rank of ) ‘8( Dismissal
Comments / Other:
A [ 1/ /
A b \[25]
Administrative Disposition by: | ° Date: (..L
[

s/ / Administrative Appeal Hearing
Date:~57//§r//g Time: O3 6
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Manhart, Edward P

From: Manhart, Edward P

Sent: Thursday, May 19, 2016 1:01 PM
To: Good, John M

Subject: RE: Cameras

That’s what we thought...

Thanks for the info, it helps a lot.

Ed

From: Good, John M

Sent: Thursday, May 19, 2016 12:11 PM
To: Manhart, Edward P

Subject: Cameras

Ed,

The cameras in Module O were the last housing area to get their cameras instalied. The cameras in
Mod O began recording on 1-14-2016. These cameras cover the dayrooms/cells, medical exam
rooms, and some areas of the nurses' "bull pen" that surrounds the guard station. The person who
you were inquiring about might not know the cameras in this particular module were not installed yet
because several other modules already had cameras installed. These cameras are located inside the
guard station and are pointing out towards the dayrooms and exam rooms.

John



INITIAL ACTION



Complainant: Administration

Date of Complaint: 8/13/2015

Division / Division Commander: Theo Lacy / Captain Briggs

INITIAL ACTION

[J No Further Action

[l Division Review

[J Division Personnel Investigation
Personnel Investigation

[0 iInternal Criminal Investigation

internal Affairs:

Logged, P.l # and an Immediate Assessment by Internal Affairs:

I.A Sergeant Reviewed by:

Internal Criminal:

Sergeant:

Investigator:

[0 Administrative Leave

C(< /7%1_/”/,#

Assistant Sheriff / Commander

Date:

Date:

Case Name: 15-116

Date:

%

7

el

Date



INVESTIGATION SUMMARY



INTERNAL MEMO
TO: Lieutenant). Dand

FROM: Sergeant E. Manhart
DATE: November 16, 2015
RE: Personnel Investigation #15-116

ORANG;E COUNTY SHERIFF'S DEPARTMENT

Complainant: Administration

Employee(s): Deputy Kevin O’Brien

Incident Location:  Theo Lacy Facility

Incident Date: August 7, 2015
Allegation(s): Orange County Sheriff’'s Department Policy Manual
1. 1018.33 Incurring Liability

Members shall exercise extreme caution and good judgment to avoid occurrences that might give rise
to liability chargeable against the department, the Sheriff-Coroner, or the County.

1018.1 Standard of Conduct

(a) Members shall conduct their private and professional lives in such a manner as to avoid bringing
discredit upon themselves or the department.

1018.1 Standard of Conduct

(b) Commissioned officers will conform with the Code of Professional Conduct and Responsibilities for
Peace Officers (Policy 1001).

1018.55 Prohibited Acts or Omissions
(a) 11. Unwelcome solicitation of a personal or sexual relationship while on duty or through the use of

official capacity.

1018.55 Prohibited Acts or Omissions
(a) 36. Any other on-duty or off-duty conduct which any employee knows or reasonably should know is

unbecoming a member of the Department or which is contrary to good order, efficiency or morale,
or which tends to reflect unfavorably upon the Department or its members.
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Orange County{  -iff’s Department Internal Memo

6. 328 Policy Against Unlawful Harassment and Discrimination
Harassing conduct may include, but is not limited to, the following behavior:

a. Verbal conduct such as epithets, derogatory jokes, comments, slurs, threats or unwanted sexual
advances, invitations or comments.

b. Visual conduct such as derogatory or sexually oriented posters, photography, cartoon, emails,
drawings or gestures.

7. 1018.27 Untruthfulness

No member shall knowingly make false statements or misrepresentations to other members or
superiors.

On August 10, 2015, at the direction of Commander Toni Bland, Internal Affairs initiated a personnel
investigation into the on duty actions of Deputy Kevin O’Brien. It is alleged that a few months prior to
August 2015, Deputy O’Brien made inappropriate sexual references, innuendos, and sexual solicitations

toward a LVN nurse at Theo Lacy.

Memorandum from Captain J. Briggs to Commander T. Bland

On Sunday, August 9, 2015, Lieutenant Sam Hernandez, who was the Watch Commander at the Theo Lacy
Facility, notified me that a LVN, _ had brought forward allegations of staff misconduct against

Deputy Kevin O'Brien, who is assigned to the Theo Lacy Facility. The allegations were that O'Brien made

inappropriate sexual references, innuendos, and sexual solicitations towards LVN -was a
witness to this incident and confirmed whatjJi] reported.

After reviewing Lieutenant Hernandez’ and Sergeant Myers' memos, | recommend further investigation by
Internal Affairs. | believe O'Brien violated Department Policy in the following areas:

1. 1018.33 Incurring Liability- Members shall exercise extreme caution and good judgment to avoid
occurrences that might give rise to liability chargeable against the department, the Sheriff-Coroner, or

the County.

2. 1018.1 Standard of Conduct- (a) Members shall conduct their private and professional lives in such a
manner as to avoid bringing discredit upon themselves or the department.

3. 1018.1 Standard of Conduct- (b) Commissioned officers will conform with the Code of Professional
Conduct and Responsibilities for Peace Officers (Policy 1001).

4. 1018.55 Prohibited Acts or Omissions- (a) 11. Unwelcome solicitation of a personal or sexual relationship
while on duty or through the use of official capacity.
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5. 1018.55 Prohibited Acts or Omissions- (a) 36. Any other on-duty or off-duty conduct which any employee
knows or reasonably should know is unbecoming a member of the Department or which is contrary to
good order, efficiency or morale, or which tends to reflect unfavorably upon the Department or its

members.
6. 328 Policy Against Unlawful Harassment and Discrimination- Harassing conduct may include, but is not

limited to, the following behavior:

a. Verbal conduct such as epithets, derogatory jokes, comments, slurs, threats or unwanted sexual
advances, invitations or comments.

b. Visual conduct such as derogatory or sexually oriented posters, photography, cartoon, emails,
drawings or gestures.

Memorandum from Lieutenant S. Hernandez to Captain J. Briggs

On Friday, August 7%, 2015, LVN_discIosed to Sgt. J. Myers that she had been sexually harassed a
few months ago by Deputy Kevin O'Brien. LVN [l stated that while working her assigned position at the
Theo Lacy Facility, she was approached at her desk in Module "O" by Deputy O'Brien. He began making sexual
comments and innuendos about himself, his sexual anatomy, and his wife. He also showed her an explicit
picture of his wife and made comments which she felt suggested she and his wife engage in sexual activities.
LVN-said she did not report the incident because she was afraid of retaliation by Dep. O'Brien and she
was embarrassed about what had happened. She stated the incident continues to bother her and she is afraid

to be left alone with him.

At the time of the incident, LVN ||| l|vas a'so working in Module "0" alongside LvN [ He
witnessed a portion of the incident. He was completely shocked by Deputy O'Brien's inappropriate and
unprofessional behavior. A few months ago, Sgt. |l was informed by CSA I of = similar
incident involving Dep. O'Brien. She stated a few years ago, Dep. O'Brien approached her while at work and
showed her inappropriate pictures of his wife, discussed lewd sexual activities, and made her feel afraid to be
alone with him. Sgt.- reported the incident to Lt. M. Miller and he was directed to verbally counsel
Dep. O'Brien about his inappropriate sexual conversations/behavior while on duty.

It appears Dep. O'Brien has a history of sexual misconduct and harassment of female employees and has
violated several Orange County Sheriffs’ Department policies as listed in the report by Sgt. J. Myers. |

recommend further investigation into these allegations by the Internal Affairs Unit.

Memorandum from Sergeant J. Myers to Lieutenant S. Hernandez

On Friday, August 7, 2015 at about 1430 hours, it was brought to my attention that Deputy Kevin O'Brien had
sexually harassed and caused a hostile work environment for a female member of the nursing staff at the

Theo Lacy Jail. The following is a synopsis of what occurred.

LVN F had finished distributing medication in A/E Barracks and was engaged in
cordial/professional conversation with Deputy at the Direct Supervision desk outside the guard station.
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!’

As | exited the guard station, Fwas discussing a situation that had occurred a few months ago with
Deputy Kevin O'Brien that she had not previously reported.

The incident in question occurred in the nurse's area outside the Module O Guard Station and shortly before
the ban on electronic devices being used inside secured areas of the facilityFwas unable to remember
the date of the incident but remembered that Deputy O'Brien was working there only for the day and was
possibly on overtime.

-told me Deputy O'Brien entered the nurse's area and asked her if he had ever shown her a picture of
his wife. Deputy O'Brien produced his cell phone and showed the picture. told me the picture
was a female wearing red lingerie. was shocked that he was showing her the picture. Deputy O'Brien
asked her if she knew Deputy O'Brien continued by telling her that he | NG
Deputy O'Brien said his || GzININNGGEGE
would get jealous. Deputy O'Brien showed - another picture
of a female on his cell phone and identified her as the 19 year old girl he was currently "fucking”" and he could
not get rid of her because he was so good in bed.-said the girl appeared young, Caucasian, blond, and
skinny.-told me she was shocked and completely at a loss for words. She remembered asking him
several times why he was showing her those pictures and saying the things he was saying. Deputy O'Brien told
her, "l think | could trust you with this." Deputy O'Brien stated, "I think my wife would think you're cute."

B =222 Deputy Orien was trying to

responded, "l don't do that shit!"

told me that while this conversation was occurring, Deputy O'Brien was sitting in a chair and his pants
were pulled up extremely high making the pants material in his crotch area very tight. The outline of Deputy
O'Brien’'s penis was clearly visible through his pants which made her even more uncomfortable.-said
Deputy O'Brien would also pat his inner thigh/penis with his hand in an effort to draw her attention to that
area of his body. On several occasions, he leaned back in the chair to further accentuate his groin/penis to her.
Bl to/d him she didn't do what he was inferring and he suddenly asked if they had a flashlight in the
nurse's area. She did not ask him why he needed it but knew they had one somewhere so she helped find one.
As they were looking, the commotion drew the attention of LVN who was also
working in Module O at the time. All three looked for and eventually located a flashlight.

Deputy O'Brien held the flashlight above his groin area. He held it with one hand at the bottom and grabbed
the top with the other hand. He uttered something like, "neah” and set the flashlight down. said he
suddenly took a paper bill (money), folded it in half widthwise, and wrapped it around the flashlight.-
immediately understood that Deputy O'Brien was using the flashlight as a replica for his penis and was using
the money as a makeshift measuring device to simulate his penis' circumference. Deputy O'Brien said, "Nope,
still too small" and set the flashlight back down.-told me she was so upset, shocked, and appalled at
Deputy O'Brien's behavior that she did not know what to say or do. She just said they had work to do and
Deputy O'Brien left the nurse's area. The entire encounter took place over about a 15-20 minute period.

old me this incident continues to bother her and that she is afraid to be left alone with Deputy O'Brien.
She did not report the incident when it occurred because she was afraid of retaliation by O’Brien and she was
embarrassed about what happened to her. |Jjto'd me that just this morning outside of G Barracks, she
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asked Deputy-to please not leave her alone with O’Brien because she had to distribute medications and
Deputy O'Brien was the deputy monitoring the 10- South position.

I spoke to_ about the incident. | spoke with him privately in one of the Module O medical
offices away from any other nurses or inmates. The following is a brief synopsis of-statement:

B o/ me he did not hear the initial conversation betweenl and Deputy O'Brien as he was busy
working on another computer |l to!d me after a while, he could hear them opening and closing some
drawers. He went over to see what they were doing and they said they were looking for a flashlight.h
told me he saw Deputy O'Brien hold up the flashlight.-saw Deputy O'Brien use some paper money to
measure the circumference.-knew what Deputy O'Brien was doing and said he was clearly simulating
his penis with the flashlight. Deputy O'Brien wrapped the paper money around the flashlight and said, "That's
too small." Deputy O'Brien manipulated the money and said, "This is more right" and he was no longer using
the flashlight. h was completely shocked by Deputy O'Brien's inappropriate and unprofessional
behavior. After Deputy O'Brien left told hi jtile bit of the conversation she had with Deputy O'Brien
beforehand, but he did not remember the details.’mdid not report the incident at the time it occurred.

I spoke with Deputy [ S o is currently assigned to G Barracks. DeWtold m-

was the medication nurse this morning. | asked Deputy [JJJJlif he remembered telling him anything
unusual this morning. Deputy [[Jlllltold me sked him not to leave her alone with Deputy O'Brien.
Deputy [l was unabie to ask about why she felt that way because inmates had started to arrive for their

medication.

Additional Information:

I was advised a few months ago about a similar incident between CSA _and Deputy O'Brien.
That original incident had occurred a few years ago but CSAE failed to report the incident at the time
due to fears of retaliation and embarrassment. During that incident, Deputy O'Brian showed CSA

inappropriate pictures of his wife, discussed lewd sexual activities, and made her feel afraid to be alone with
him. Just a few months ago, Deputy O'Brien was assigned to work in Module K with CSAHIEE -nd she finally
reported the incident because she continues to be afraid of him and does not want to be left alone with him.
The incident was reported to Sgt. [l and Deputy O'Brien was moved out of Module K for that overtime
position. Sgt. [l to!d me he advised Lt. Miller of the situation and was directed to verbally counsel
Deputy O'Brien about his inappropriate sexual conversations/behavior while on duty as it related to the

incident with CSA

This incident with LVN _is now a second 'known' incident with Deputy Kevin O'Brien with
extremely similar circumstances: The showing of sexually oriented digital photographs, disclosure of sexual
related activity, and the apparent enticement to engage in inappropriate sexual activity with either him

These incidents of grossly unprofessional conduct continue to have lasting effects on two female staff
members who are afraid to be in a situation where they have to be alone with him. | believe these actions by
Deputy Kevin O'Brien violate several Orange County Sheriff Department's policies as listed below:
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Policy # 328: Policy Against Unlawful Harassment and Discrimination Harassing conduct may include, but is
not limited to, the following behavior:

a. Verbal conduct such as epithets, derogatory jokes, comments, slurs, threats or unwanted sexual
van invitations or comments;

b. Visual conduct such as derogatory or sexually oriented posters, photography, cartoons, emails,

drawings or gestures;
* Kevin O'Brien #3449 initialed his annual performan valuation acknowledging th
understood the Sheriff Department's policy against unlaw n discrimination (attached).

Policy # 1001: Code of Professional Conduct and Responsibility for Peace Officers
Policy # 1018: Rules of Conduct — General

1018.1 STANDARD OF CONDUCT
(a) Members shall conduct their private and professional lives in such @ manner as to avoid bringing discredit

upon themselves or the department.

1018.6 OBEDIENCE TO LAWS AND REGULATIONS

(a) Members shall observe and obey all laws and ordinances, all rules/regulations, procedures and policies of
the department and all orders of the department or commands thereof. In the event of improper action or
breach of discipling, it will be presumed that the member was familiar with the law, rule/regulation,

procedure or policy in question.

1018.55 PROHIBITED ACTS OR OMISSIONS
a) The following acts or omissions by employees are prohibited:

11. Unwelcome solicitation of a personal or sexual relationship while on duty or through the use of official
capacity.

36. Any other on-duty or off-duty conduct which any employee knows or reasonably should know is
unbecoming a member of the Department or which is contrary to good order, efficiency or morale, or which
tends to reflect unfavorably upon the Department or its members.

Based on the allegations of this incident and the repeated unprofessional conduct of Deputy Kevin O'Brien, |
believe this incident needs to be referred to the Internal Affairs Division for further investigation.

Page 6 of 20



Orange County’? riff’s Department Internal Memo

INTERNAL AFFAIRS INTERVIEWS

interview of Deputy | NGTNGN Witness)

On September 14, 2015, at approximately 1841 hours, | interviewed Deputy-s a witness in
this investigation at the Theo Lacy Facility conference room. Deputy | llllconfirmed his name and PIN.
Deputyﬁ acknowledged the Confidentiality Directive he signed before the interview and understood he

is not permitted to discuss the investigation with anyone, except Internal Affairs. He has worked for the
Sheriff’s Department for approximately two years and is assigned to Module “J” at the Theo Lacy Facility.
Prior to his current assignment, Deputy was assigned to “G” barracks.

The interview was recorded and the following is a summary of the interview:

Sometime around August 7, 2015, at approximately 0830 hours, Deputy-had a conversation with LVN

_- explained the nurses would call the guard station to let the staff members know they
are on their way and to prepare the inmates for medication distributions. -activated the intercom at

the back door of “G” barracks. IIlJIEllwalked from the guard station, down the guard station tunnel, to the
barracks back door, and met R -sked to stand by with her while she distributed
medications. -told that’s why he came out of the guard station. ||jjjito/c I ' don’t
want to be left out here with him.” || JJmotioned her head backwards towards the area known as ‘Ten-
South’ (common area between “F”, “G”, and “H” barracks). -believed -Nas referring to Deputy
O’Brien. -explained he had seen Deputy O’Brien standing in the area when had returned from
escorting inmates to court. When [l exited “G” barracks to assist| i} did not see Deputy
O’Brien. -didn't know if [lflirad passed Deputy O’Brien as she walked to “G” barracks.

asked-what she meant by not wanting to be left alone with him. -told- she would
tell him later after she finished distributing medications. She was in the process of distributing medications

and there were inmates present. NIl finished medical distribution and went to “A-E” barracks. did
not tell why she did not want to be left alone with Deputy O’Brien. Since that incident, has seen
I \vork ‘once or twice’ in passing, but [Jjfjrever told hy she did not want to be left alone
with Deputy O'Brien. |IIlllvas unaware of any incident(s) in the past between|jjfland Deputy 0’Brien.
Later in the day, Sergeant Myers questioned [Jfbout the incident. |l tod Sergeant Myers the same

information.
Interview of Sergeant _Witness)

On September 16, 2015, at approximately 0813 hours, | interviewed Sergeant s a witness in
this investigation at the Theo Lacy Facility conference room. Sergeant confirmed his name and PIN.
Sergeant -acknowledged the Confidentiality Directive he signed before the interview and understood

he is not permitted to discuss the investigation with anyone, except Internal Affairs. In addition, Sergeant
-understood he was a witness in the personnel investigation. He has worked for the Sheriff’s
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Department for approximately ten years and is assigned to the Theo Lacy Facility as a scheduling sergeant.
Sergeant-has been a sergeant with the department since February 20, 2015.

The interview was recorded and the following is a summary of the interview:

I explained to-l received a memo written by Sergeant Myers. In the memo, Myers docum nted-
had been involved with an incident between Deputy O’Brien and CSA -recalled the
incident. -had been assigned as the Mod Three Sergeant at the Theo Lacy facility for a couple weeks
(within the first three weeks of March 2015). -was conducting his supervisory rounds in Module K.
One of the deputies, assigned to Module K, was transferring to operations within the next few weeks. CSA
-sked to speak with- alone outside the guard station. -told.she was concerned
with who was going to replace the deputy transferred to patrol. B - sked if there was a deputy
that she wanted to work with or if there was someone she did not want to work with. [N to\d Il the
staff would prefer anyone but Deputy Kevin O’Brien. [JJJlllinquired as to why she did not want to work with

O’Brien. -tol<- O’Brien is very weird, he has been known to say things, acts very strange, and
ielt that way and asked if

I ¢ not feel comfortable around O’Brien. w?uired as to why
she wanted to disclose anything to her supervisor. old-she did not have anything to say, but

just did not want to work with O’Brien.

Approximately a week later, i came to work on a Sunday. O’Brien had been assigned to work with
ﬁn'the vacant deputy position in Module K. At the very beginning of the shift, [ called and
told him she could not work with O’Brien and [l needed to come to the module. met with
--told-during the beginning of the shift, Deputy Il (the other deputy assigned to the
module) conducted a Dis-Iso check. - and O’Brien were the only two in the guard station. O’Brien
looked around to verify they are alone. O’Brien told - she was his favorite CSA, he thought she was
pretty, he missed working with her, it's been a long time, and they need to work together more often.
began to feel uneasy, intimidated, and uncomfortable around O’Brien. |l walked down the guard station
stairs to the bathroom to get away from O’Brien. [l flushed the toilet to buy time until [Jllreturned.

Once-returned,-went back upstairs and called ||}

inquired if there was anything else- wanted to talk about regarding O’Brien. -told
approximately a year prior, she was working in Red-Sector at the Theo Lacy facility. At the same time,
O’Brien was assigned to Ten-South (both areas are outside, adjacent to the inmates’ barracks). O’Brien asked
for cell phone number to communicate with each other regarding movement of vehicles and
inmates. O’Brien previously told [ lllthat she was pretty and he liked working with her. [|JJlfinsinuated
to |l that O’Brien was trying to get a date with her. I <0 ained there is ‘common knowledge’ at
Theo Lacy that O’Brien is openly a “swinger”. Because of the common knowledge of O’'Brien’s personal
Iifesthelt O’Brien was recruiting her to be involved as one of O’Brien’s ‘swinging partners’. -
told she gave O’Brien her cell phone number because she felt pressured. They only spoke one time on
the phone to each other regarding work. -admitted she was having difficulties in her personal life and
O’Brien attempted to help her. [JJJij did not report any of O’Brien’s behavior to her supervisor. | Il
explained to -he felt she could handle the situation as long as O’Brien was in a different area of Theo

Lacy.
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used to be assigned to Sex Crimes and he knew the situation was not going to get better-Nas
going to document the incident on a department memo. Miller told -not to document the incident.
Miller directed -with another sergeant present to counsel O’Brien for his actions. xpressed his
opinion and believed the incident should be documented. Miller requested [Jllltalk to O'Brien regarding
the incident.

At the direction of Miller, Sergeant McKenney and -went to Ten-South to speak with O’Brien. O’Brien
had been removed from Module K and had been reassigned to Ten-South awafW O’Brien was
upset and questioned why he had been reassigned to a different assignment. explained to O’Brien
why he had been reassigned to a different work location. [l told O’Brien he made [ feel
uncomfortable. In addition,-perceived O’Brien had intimidated and harassed her. O’Brien was at a loss
as to why [Jlllfelt that way. O’Brien felt they were good friends and he even had B <! ohone

number. O’Brien said it was all news to him because he had helped out regarding personal issues.

reiterated to O’Brien the reason he was reassigned was because he made feel uncomfortable.
recalled O’Brien made ‘a few weird statements’. O’Brien considered himself a sergeant without

stripes. In addition, O’Brien believed he was there to mentor and properly train the employees. -and
McKenney explained they were actual supervisors and O’Brien was a deputy; therefore, his role was to be a
deputy, not a supervisor. [ llldirected 0’Brien not to contact- If they saw each other in passing, he
was to remain professional. [Illllfelt O'Brien was not receptive towards the counseling.

After the counseling,- updated Miller regarding the situation. [JJJllfeit 0'Brien did not listen to
what -had to say. O’Brien was at a loss as to why it happened because he believed they were such

good friends. -told-he had a conversation with O’Brien. believed the problem should
be solved, but told her to notify him if anything were to happen. as willing to document the incident
but Miller did not want him to. Initially,-wanted to write a department memo;, but Miller spoke about
documenting the incident on a performance note. Ultimately, Miller decided to have_verbally counsel
O’Brien. recalled in briefing several staff members were aware that the incident resulted in just a
counseling session. -/vas asked why he didn’t document the incidwexplained he was
directed not to. Approximately three or four weeks later, Miller approached nd apologized and said

he should have directed o document the incident.

At the end of the interview, | aske- if there was anything he wanted to add that wasn’t discussed in
had the impression-did not disclose everything that had occurred between her

the interview.
and O’Brien. told - something to the effect of, “There’s more | could tell you, but it would get
him in trouble.” |l inquired about the additional information, but [l did not disclose any additional

details.
terview of CS. Witness

On September 23, 2015, at approximately 1859 hours, Sergeant Graham and | interviewed Correctional

Service Assistant (CSA) as a witness in this investigation at the Theo Lacy Facility in the I.C.E.
Lieutenant’s office. onfirmed her name and PIN. [JJllacknowledged the Confidentiality Directive
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she signed before the interview and understood she is not permitted to discuss the investigation with anyone,
except Internal Affairs.

In addition, [fjunderstood she was a witness in the personnel investigation. She has worked for the
Sheriff’'s Department for approximately four years and is currently assigned to the Theo Lacy Facility. The
interview was recorded and the following is a summary of the interview:

I asked-to tell me the details of the conversation she had with%arding O’Brien’s behavior.

The conversation occurred approximately three months ago, in Module K. told that she

preferred not to work with O’Brien because he talked about sexual things she didn’t want to hear.

Approximately two and a half years ago JJJJJfimet O’Brien while she was working in “F” Barracks. O’Brien

was conducting ‘walk throughs’ in “F” Barracks to assist her with limited staffing issues. During the first walk

through, O’Brien asked-what her name was, when she started working for the Sheriff's Department, if

she was married, and O’Brien understood-was a lesbian. IWf she was offended O’Brien

asked her if she was a lesbian and she said, “No.” O’Brien asked for her cell phone number so she

could text him and to request a walk through of the barracks or if she needed coverage for her break. |||l
gave O’'Brien her cell number. At that time,- was assigned to “F” Barracks and O’Brien was assigned to

Ten-South (adjacent to “F” Barracks).

B ccalied the second time O’Brien conducted a walk through in “F” Barracks; O’Brien came into the
guard station. At the time, there were no other employees around. O’Brien told[lilla story about when
O’Brien and his wife went out to dinner with another couple. O’Brien met the lady’s husband and explained to
him that he was going to have sex with his Wtold O’Brien, “And | wanted to know this why?”
O’Brien said, “Let me tell you, it gets better.” told O’Brien she really did not want to hear it. O’Brien
gave ]Il = ‘vibe’ that was “not right”. O’Brien told [l that he wanted to explain to the husband that
he was “going to stick my dick so far down her throat, she might not talk again.” ||Jtoid O’Brien, “I don’t
want to hear it.” O’'Brien left the barracks. Il felt O’Brien “doesn’t have common sense to be telling
people his personal life.” ] stayed away from O’Brien. she would work with him in “one minute
increments” when O’Brien would conduct walk throughs, but -would just ignore him. Approximately a
year ago (unknown date in 2014), O’Brien texted - radio codes, but she did not respond to his text.

xplained O’Brien had never called her cell phone.

In 2015, -worked in Module “K” with Deputies Castro and Prado. Castro was transferring to patrol.

asked if there was any specific deputy they wanted to work with in Module “K” after Castro
transferred. They provided several deputies’ names they felt would perform well because Module “K” is a
busy module. ﬂadded as long as it’s not O’Brien. Approximately a week or two later, O’Brien was
reassigned into Module “K” to fill the vacancy. As a result of_requesting not to work with O’Brien, he
was reassigned to a different location but [Jiflavestioned Il as to why she did not want to work with
him. | asked Il to confirm the statement in Meyer’s memo regarding the Module “K” deputy conducting
a Dis-Iso check, which left [IIllind O’Brien alone in the guard station. [Jffwent down stairs and stayed
there until the deputy returned. -did not recall that occurring in Module K, but she did admit she
“dodged him” in “F” Barracks. [Nl was unsure if the incident | was inquiring about occurred in Module “K”

or “F” Barracks.
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[ asked-if O’Brien ever showed her anything inappropriate from his cell phone. -said when she
was in “F” Barracks, O’Brien showed her a picture of his wife in a bikini. ﬁdid not feel O’Brien was

attempting to get involved in a relationship with her. O’Brien “doesn’t have common sense”. | asked -if
O’Brien ever told her he was a ‘swinger’. explained during the second conversation in “F” Barracks,
O’Brien told her, “Him and his wife have
B it she gave O’Brien her cell phone number because she felt pressured and she said, “No.” | asked
I she felt the comments O’Brien made during the two encounters in “F” Barracks were inappropriate
and she said, “Yes.” | asked- why she didn’t notify a supervisor about O’Brien’s inappropriate
comments. [ llto'd me, “1 honestly don’t know why. 1just... I didn’t want to have any issues at work or be
targeted for reporting somebody.”

| explained that-reported she told him there was more she could tell but she didn’t want to get O’Brien
in trouble Il was referring to the exact wording O’Brien used during the conversation in “F” Barracks
when he said “he was going to stick his dick so far down the lady’s throat.” -did not believe she was
sexually harassed at work, but did feel O’Brien’s behavior was inappropriate. It made -feel
uncomfortable working with O’Brien and she felt she would be unable to work with him in the future.

was unaware of any other instances where O’Brien made comments regarding intimacy with his wife towards
other staff members. -felt uneasy working with O’Brien. | asked-if she felt intimidated working
with O’Brien. She said, “Intimidated, along the lines of... Mean, he’s a seasoned deputy. He’s kind of like my
boss, if | don’t...we have a bad relationship, | don’t want him to say | did something or...yeah.” -also felt
uncomfortable around O’Brien.

-denied that O’Brien attempted to help her with problems in her personal life. -admitted she
was having marital issues, but O’Brien never played a role in it.

Interview of Correctional Nurse-m

On September 23, 2015, at approximately 0936 hours, | interviewed Correctional Nurse_ as a
witness in this investigation at the Internal Affairs conference room. confirmed his name.
acknowledged the Confidentiality Directive he signed before the interview and understood he is not permitted
to discuss the investigation with anyone, except Internal Affairs. In addition,-mderstood he was a
witness in the personnel investigation. He has worked for the Sheriff's Department for approximately seven

and a half years and is currently assigned to the Theo Lacy Facility.

The interview was recorded and the following is a summary of the interview:

currently work together at the Theo Lacy facility. A couple months
ago (unknown exact date ecalled an incident that involved Correctional Nurseh and
Deputy Kevin O’Brien. believed the incident occurred during the summer months of 2015. On the

specific date, ]Il and [l were working day shift, assigned to Module O. [JJffrecalled 0’Brien was also
assigned to Module O. -described Module O as a medical module that contains chronic care patients.

There is a nurse’s station that surrounds the deputies’ observation guard station.

-and Correctional Nurs
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-ecalled a specific incident that occurred between-and O’Brien. -/vas working in the same

area wit ecalled O’Brien came into the nursing station and was looking for an object.

wasn’t sure what O’Brien was looking for until he grabbed a flashlight. O’Brien pulled out a bill (paper
currency) and used it to measure the diameter of the large part of the flashlight. O’Brien returned the
flashlight to where he found it. O’Brien walked toward |JJlland said something to her. -did not hear
what O’Brien said t After the conversation, -asked what was going on and why was
O'Brien looking for a flashlight. |JJJJllsaid O’Brien told her that when he put the two ends of the paper
currency together, which was larger than the diameter of the large part of the flashlight; it was the diameter

of his penis. -iid not hear O’Brien’s comment.

-onﬁrmed that when O’Brien located the flashlight; he proceeded to -Iocation.-estimated
he was approximately six to eight feet away from them. larified the distance to be the approximate
length of the Internal Affairs’ conference room (approximately twenty feet). -explained that when
O’Brien located the flashlight, he walked over t O’Brien remained standing while was seated.
O’Brien measured the bulb end (larger end) of the flashlight with paper currency. O’Brien said something to

I but- did not hear what was said. After the brief conversation, O’Brien put the bill away and
returned the flashlight.-believed the entire incident lasted between five to ten minutes.

had no idea what O’Brien was doing with the flashlight and the paper currency. That’s why-asked

what was going on after O’Brien left. -tol(-that O’Brien used the flashlight to measure
around the large part of the flashlight with the paper currency and explained it wasn’t big enough; but if
O’Brien put the two ends of the currency together, it would be the diameter of his penis. Prior to their
conversation, said appeared to have a normal demeanor. After the conversation between

O’Brien and described -as “disturbed”. In addition described [ 25
“uncomfortable”, “uneasy”, and “had a nervous laughter.” -believed was negatively affected by

O’Brien’s interaction. | asked hat he thought O’Brien was doing when he wrapped the currency around
the flashlight. -said, “I didn’t know what to make out of it, sir...make of it, because I... | really didn’t... he
was a figure of authority in our mod, so, | don’t question what he’s doing.” - heard O’Brien has a
reputation of living an alternate lifestyle.

Sergeant Myers documented in his report that new what O’Brien was doing and he was clearly
simulating his penis with the flashlight. -did not agree with the statement. In addition, Myers reported
Il <:d that O'Brien said, “That’s too small.” [Jifllfenied hearing O’Brien say that. In addition [JJjdid
not tell Myers he was completely shocked by Deputy O'Brien's inappropriate and unprofessional behavior.
B /i ves the comments Myers wrote in his report were commentsiold -told Myers
what-had related to him. After the incident, -old -she did not want to be left alone with
O’Brien because she felt uncomfortable around him.

On October 8, 2015, at approximately 0743 hours, | conducted a follow-up interview with-at the Central
Men’s Main Jail. nitialed the Confidentiality Directive and acknowledged he is not to discuss the
information from either interview. -admitted he was concerned about the investigation into O’Brien’s
on-duty behavior. [JJflicold me he works with deputies and that he is not perceived as someone who would
“snitch” on another employee.
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| explained to-that O’Brien had been placed on administrative leave. | tol | felt he had concerns
about being interviewed regarding a deputies’ behavior during the first interview. | explained it was the
Sheriff’s Department’s responsibility to provide a safe and harassment-free work environment. In addition,
the goal of interviewing witnesses is to determine exactly what had occurred.

The following is a summary of-eparate interview:

During the incident in question in Module O,-recalled seeing O’Brien pick up a flashlight off a medical
equipment tray. O’Brien a roached- with the flashlight. -believed he was “less than ten feet”
away from O’Brien and O’Brien engaged a conversation that-did not hear. explained the
inmate televisions caused enough noise to prevent him from hearing their conversation. bserved
O’Brien pull out a bill (U.S. currency) from his pocket and used the bill to measure the circumference of the
largest part of the flashlight (bulb end). saw O’'Brien put the flashlight down and put the two ends of the
bill together. -did not know what was happening or what was being talked about.

said during the
incident‘as seated. O’Brien is a rather tall person and was standing when he spoke to- ﬁ
explained eye level was around O’Brien’s crotch level. While O’Brien was holding the flashlight below

his waist, he was holding it with one hand and measuring the circumference with his other hand. O’Brien was
speaking in a low volume level and was standing within arm’s reach of | l}

-explained the distance between O’Brien andJl would have been an invasion of [l rersonal
siace if the conversation occurred between him and O’Brien. O’Brien eventually left after their conversation.

asked -what their conversation was about and she told him. -explanation about O’Brien’s
conversation seemed plausible to-because of the way O’Brien held the flashlight. When-first met
O’Brien approximately six and half years ago, O’Brien showed him pictures of O’Brien’s wife on his cellphone.
recalled O’Brien’s wife was wearing lingerie. O’Brien told hat his wife could have been a playboy

playmate. 0’Brien asked|ffwhat he thought of his wife and B o' O'Brien that she was very

attractive.
Interview of Correctional Nurs-M)

On September 24, 2015, at approximately 1312 hours, Sergeant Dawn Haag and | interviewed Correctional
Nurse_ as a witness in this investigation in the Internal Affairs conference room.-
confirmed her name. -acknowledged the Confidentiality Directive she signed before the interview and
understood she is not permitted to discuss the investigation with anyone except Internal Affairs. In addition,
understood she was a witness in the personnel investigation. She has worked for the Sheriff's
Department for approximately eight and a half years and is currently assigned to the Theo Lacy Facility.

The interview was recorded and the following is a summary of the interview:

| explained to-l received a memo from Sergeant Myers describing an incident involving her and Deputy
Kevin O’Brien at the Theo Lacy facility. -recalled speaking with Myers about the incident. Myers
overheard a conversation -was having with another deputy.-elieved the conversation occurred
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sometime in August 2015. -was speaking with a deputy about O’Brien. The deputy was displeased with
O’Brien because he found contraband from the inmates and was hiding it.

The deputy was upset and responded with, “What do expect?”-explained she does not want to
be left alone with O’Brien because of an incident that occurred a few months prior. said the incident
involved O’Brien making inappropriate comments to her. Myers overheard the conversation and questioned

bout the incident,

A couple months prior,-was working in Module O. O’Brien was also working overtime in Module O
[Investigative Note: Theo Lacy watch list had O’Brien scheduled overtime in Module O, on June 24, 2015].
O’Brien came into the nurses’ area and asked -how her morning was going. All of a sudden, O’Brien
began talking about his personal life. O’Brien asked It she knew O’Brien’s

told O’Brien, “No.” O’Brien told-he believed his wife would think- was really cute and O’Brien
and his wife participate in “swing parties.” O’Brien asked -if she would be willing to join them. | Gz
told O’Brien, “That was disqusting” and she did not participate in that behavior. O’Brien showed

] said, “He (O’Brien) started, um, describing himself...comparing himself to a flashlight.
I guess that was...you know..how big his private part was. He started using dollar bills to describe

it...comparing it with the flashlight.”

B 25 working with another Correctional Nurse, NN B i< approached her
because he saw how upset il became due to O’Brien’s behavior. | tod what had just
occurred. [ Rod me-was present when O’Brien was demonstrating with the flashlight. After the
incident, [IIllo!d numerous staff members she did not want to be left alone with O’Brien. | asked [
she notified a supervisor regarding O’Brien’s inappropriate behavior. -did not notify her supervisor. |
asked why not and - replied, “Because I’'m scared. I've been told that O’Brien is very weird and that
deputies even carry their guns when they’re in briefing with him because they don’t trust him. So, | thought
just by telling the deputies not to leave me alone with him...you know would...I kind of avoided the situation
because | didn’t want him to, like later on and you know, find out that | said something and get revenge or

something.”
| again questioned- regarding the conversation between O’Brien and her that occurred in Module O:

-told me the inappropriate conversation O’Brien had with her occurred in the medical area of Module

0. I estimated was approximately twenty feet away from O’Brien and - O’Brien
approached -and asked her how her morning was going. -asked O’Brien if he was working
overtime. O’Brien asked how her schooling was going and then O’Brien began asking if '
wife. |JJJlflto'd O’Brien she did not know anything about his wife. 0’Brien told
and he believed his wife would think [JJlfs cute. O’Brien and his wife participate in swing parties. O’Brien
asked -if she would like to join them. -said, “No. | thought that was disgusting.” told
O’Brien, “That’s very disgusting and | don’t do that shit!” O’Brien told -that the swinging lifestyle is very
normal these days. -disagreed with O’Brien. O'Brien wanted to show- picture of his wife.
was unsure why O’Brien still wanted to show her pictures of his wife after ||jjific/early explained she
wasn’t into that type of behavior.
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O’Brien showed her pictures of his wife wearing red lingerie and another female wearing a white shirt and
blue jeans. As O’Brien was showing -ictures of his wife, he explained how they had met and they have
an ‘open’ relationship. O’Brien paused for moment, and began looking for something. -asked Q’Brien
what he was looking for. O’Brien appeared very anxious while he was looking for something. asked
O’Brien what he was looking for. O’Brien told them he was looking for a flashlight. -and elped
O’Brien look for a flashlight.[jfj located one and gave it to O’Brien.

Q’Brien sat on the counter, took out a dollar bill, folded the bill, and started wrapping it around the flashlight.
-said, “Um, and then he just grabbed the flashlight, started turning it back and forth. And then he kind
of put it in front of himself.” described the motions he was doing with the flashlight as, “Like he’s
touching his penis.” O’Brien said something to the effect of ‘eh’, put the flashlight down, and put the dollar
back in his pocket. gave O’Brien a puzzled look as to why he did that. O’Brien said, “Oh, the flashlight
is too small” and something to the effect that the flashlight wasn’t as thick as his penis. was
completely shocked at O’Brien’s comment. started giggling because she felt ‘'oh my god, | can’t believe
he just did that’. O’Brien was called for something and walked away. approached and asked her
what that was all about. - said, “Did you just hear?” said, “Yeah.” commented that
O’Brien’s actions were disgusting. A deputy came out of the guard station and old the deputy not to
allow O’Brien in the nurse’s area anymore.

-xplained O’Brien would often pull his pants up, sit down on a chair with his legs open, and slap his
thigh. [JJllsaid the outline of his penis was visible because he pulled his pants ‘all the way up’.
wouldn’t look because she felt if she did O’Brien would believe she was interested in him. told me prior
to this incident, she did not have any conversations like the one mentioned. After the incident, tried to
avoid O’Brien hut occasionally saw him and would keep the comments cordial with ‘hi’ or ‘by’. 1| asked
how she felt after O’Brien left the area. -said she felt “disgusted” and she added that O'Brien did not
need to share that information. | asked it she was disturbed. said, “Yes.”

| asked -f she felt intimidated by O'Brien.- did not feel intimidated by him, but scared if he finds
out what [[Jlflito\d Internal Affairs. Il did not tell her immediate supervisor, Suzanna Rangel, about the
in incident. The reason-did not tell Rangel is because a few years ago there was another incident with a
male nurse, where i spoke up’ and as a result of saying somethinhwas treated horribly by other
employees. [JJfkold Myers she preferred not to say anything because she did not want the same thing to
happen again. Sergeant Haag asked hen she told O’Brien that she wasn’t into that kind of lifestyle,
what the comment meant to [ I believed her comment meant she was not interested in what
O’Brien was saying. Sergeant Haag asked when Q’Brien continued to sho pictures, what she thought
about even after she told O’Brien she wasn’t into that lifestyle.

believed O’Brien was attempting to convince her to join in his lifestyle. When O’Brien was showing
the pictures, he showed the other female and explained she had been with O’Brien and his wife

for an extended period of time. O’Brien commented with something to the effect of ‘once they get a taste of
me, they don’t want to leave me alone’. | JJJlillsaid it made her feel more uncomfortable.
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-elieved because of O’Brien’s reputation, no matter what she said to him it wouldn’t make O’Brien
stop. [JJilsaid O'Brien “Is known to invite other staff into his sexual engages as well. Not just with nursing
staff but with deputies.” Sergeant Haag askedﬂ how she knew O’Brien normally sits with his pants
pulled up, legs open, and showing the outline of his penis. -had seen O’Brien both in the seated
position and standing with his pants pulled up in the past while she was distributing inmate medications in

different modules.

Internal Affairs Interview of Deputy Kevin O’Brien (Principal)

On Tuesday, October 13, 2015, at 0928 hours, Sergeant Rich Koenig and | interviewed Deputy Kevin O’Brien
with AOCDS Representative David Goldwasser present for the interview. The interview was recorded. O’Brien
identified himself and understood he was a principal in this investigation. O’Brien acknowledged the
confidentiality directive he signed before the interview and understood he is not permitted to discuss the
investigation with anyone, except Internal Affairs and his representative. Prior to the interview, he read his
Miranda Warnings and understood his rights. O’Brien would not waive his rights and as a result, | compelled
him to answer my questions under Lybarger. | informed him the complaint was initiated by Sheriff’s
Administration and that it is alleged that his on-duty conduct was unprofessional from January 2013 to
September 2015. O’Brien has worked for the Sheriff's Department since July 2, 1993. He is currently assigned
as a housing deputy at the Theo Lacy Facility. O’Brien has been assigned to the Theo Lacy Facility for

approximately four years.
The following is a summary of the interview:

O’Brien has received a copy of the Orange County Sheriff-Coroner policy against unlawful harassment. On July
5, 2015, O’Brien initialed his last performance evaluation admitting to having read and understood the
following Orange County Sheriff’'s Department policies and had been provided a copy of each. O’Brien was
aware harassing conduct is described as verbal conduct such as epithets, derogatory jokes, comments, slurs,
threats or unwanted sexual advances, invitations or comments.

Approximately two and half years ago, O’Brien had a conversation with CSA-inside a barracks guard
station. O’Brien believed the conversation occurred in “H” barracks. O’Brien recalled he completed a safety
check forflll O'Brien described |l as one of the few people who have talked to him, since he has
been assigned to Theo Lacy. O’Brien said, “/ don’t have a whole lot of friends, because I’'m a company guy and
so much older than everybody.”-asked him about a rumor of him being a ‘swinger’. O’Brien denied
being a swinger. He explained swinging has very negative image. O’Brien explained tolJJJlllkhat swingin
allowed other men to touch one’s wife and O’Brien would never let that happen. -said,ﬂ
O’Brien replied, “Yeah, something like that.” M :0\d O'Brien, “Ah, oh...
I O'Brien explained the conversation occurred while they were by themselves in the guard station.
O’Brien explained, “We’ve had a relationship, a friendship, and talking and joking forever.” O’Brien claimed
I <o'¢ him, “That’s okay. Me too, or | do to.” ﬂtold him she had a son and used to be “strictly
dickly” until she met her wife.
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O’Brien could not recall if it happened on the same day or another day, bu-asked if he had a picture of
his wife. O’Brien showed -a picture of his wife. said, “Your wife is hot.” -showed O’Brien
a picture of her wife. O’Brien believed he recognized wife from the lobby of Theo Lacy.

During the conversation with- O’Brien denied bringing up the fact that ||l was a 1esbian. | N
told him that a long time ago. O’Brien admitted telling-he had recently gone to dinner with another
couple; he met the lady’s husband, and explained to him that O’Brien was going to have sex with his wife. |
asked O’Brien if he thought that was appropriate to tell a coworker. O’Brien said, “In an open forum, no.
Among friends it was like no other joke. | thought it was just joking between- and .” | asked O’Brien if
telling[ ] flllhe was going to have sex with a married woman was a joke. O’Brien said, “/t was one of many...
many truths of that.” | asked O’Brien if it was appropriate to have conversations about sex with other
employees in the department. O’Brien said, “In general, | would never ever do so. But, we were friends... she
was... we were talking and kidding and | thought that... we had a relationship where | could joke with her and
she was joking with me.” | asked O’Brien at any time, on-duty, is it appropriate to talk about sex with other
employees. O’'Brien said, “No...looking back now, no.”

During the same conversation with- | asked O’Brien if he told-something to the effect that he
was going to stick his dick so far down the woman’s throat, she might not talk again. O’Brien said, “Absolutely
not. Never.” O’Brien denied‘told him she did not want to hear about O’Brien talking about sex. |
asked O’Brien if he showed picture of his wife wearing a swimsuit. He admitted his wife was wearing
a bikini. O’Brien denied telling |l e and his wife hav

- He said, “No, | have never once, ever bragged to anyone. | have been fighting these dogging rumors
since | came to that facility.” | told O’Brien he just contradicted himself. O’Brien admitted to telling-
that he went out to dinner with another couple and he told the husband he was going to have sex with the
man’s wife, but O’Brien denied saying he and his wifeﬁ O’Brien replied, “No sir.

Never once in that context, | have always said we are not in any means something related to a life style.”

| asked O’Brien, sometime in August 2015, if he worked in Module O. O’Brien believed he may have. | told
him the watch list indicated O’Brien worked an overtime shift in Module O on June 24, 2015. O’Brien was
unsure if he worked that day. | asked O’Brien, while working in Module O in the summer months of 2015, if he
had a conversation with Nurse_in the medical area of Module O. O’Brien said, “Probably.” |
asked if he recalled what was said. O’Brien said, “No, sir.” | explained he did have a conversation with| Iz
in the medical area that surrounded the guard station in Module O. In addition, | explained there was another
medical staff member present during O’Brien and |l conversation. O’Brien did not recall the
conversation. | asked O’Brien if he asked [JJifif she knew O’Brien’s O’Brien said, “No,
I've never gone out and asked anybody that.” | asked O’Brien if he told that he believed his wife would
think she was really cute. O’Brien replied, “No. Nor do | ever remember anything like that, because I’'ve known

or four years. She’s engaged, she has her whole life... never would ... ever say that and | don’t know
how the context of that was.” | asked O’Brien if he told |JJij that he and his wife participate in swing

parties. O’Brien said, “No. | have never, ever told anyone that | am any kind of a swinger.” | asked O’Brien if
he ever asked o join him and his wife in the swing parties. Obrien said, “Never, absolutely never, sir.”
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At this point, | explained to O'Brien there was a medical staff member present in the area during their
conversation. | asked O’Brien if he showed-pictures of his wife wearing red lingerie on his phone.
O’Brien said, “No. | only showed her the one vacation photograph when she asked me ‘What’s your wife look
like?”” | asked O’Brien if that occurred during conversation | was questioning him about. He responded, “/
don’t know. If she said she saw a picture of my wife, it would have to be the one in my phone, but | don’t know
if we were carrying our phones at that time. | thought we weren’t carrying our phones...” | told him this

incident took place a couple of months ago. O’Brien denied doing it. | asked O’Brien if he showed -a

O’Brien replied, “No. ! don’t recall any discussions with- She is not that close to me. | mean, she’s... she
laughs and jokes with me and I’'ve talked about her engagement parties and... just that kind of stuff with her,
but... | don’t recall ever discussing anything with- To clarify, 1 again asked O’Brien if he showed a
picture of his wife. O’Brien said, “No. | don’t remember that. You’re telling me it was in... it was this summer,
but | don’t think we were allowed to carry our phones in there.” | followed up with the question, “At some
point you showed her a picture of your wife?” O'Brien said, “/ don’t remember, sir.” | continued with, “You’re
claiming you don’t recall ever showing a picture of your wife to her?” He said, “No, sir... and I’'m... 'm... I'm

absolutely shocked...- of all people.”

| asked O’Brien if he began looking around for a flashlight during the reported conversation in Module O
between O’Brien and - O’Brien told me, “I don’t know why | would have because | have one on my belt.”
Again, | asked O’Brien if he looked around the medical area for a flashlight. He said, “No, why would I... | don’t
know... understand that. | have one on my belt." | asked if O’Brien retrieved a flashlight from the medical
area. He said, “No, sir I don’t recall that at all.” | asked if he was holding the flashlight below his waist with
one hand and measuring the circumference of the bulb area using paper currency with his other hand.
O’Brien replied, “Absolutely, never sir. Never.” | asked O’Brien if he turned the flashlight back and forth
simulating touching his own penis. O’Brien said, “No, absolutely not.” | asked O’Brien if he ever held a
flashlight while he talked to| O’Brien said, “No, / do not ever recall that... ever... no... that... that is...
that is just outright, you know... dangerous and I’'m the predictable preventable guy.”

| reiterated there was another staff member present during the incident. | asked O’Brien, while he was
allegedly holding the flashlight, if he said something to the effect that the flashlight was too small. O’Brien
said, “No. No, sir. | said to carry the flashlight it’s about this big, it’s on my belt.” |told O’Brien | wasn’t talking
about the flashlight on his belt. | was talking about the flashlight he retrieved from the medical area. O’Brien
said, “No sir. | do not recall ever getting a flashlight from them.” During the conversation with- at
some point prior to sitting down, | asked if he purposely pulled his pants up to expose the outline of his penis,
sit down, and slap his thigh near the outline of his penis to gain her attention. O’Brien replied, “Absolutely not
sir, never.” | asked O’Brien, prior to the conversation with- if he had ever pulled his pants up with the
purpose of exposing the outline of his penis for staff members to see. O’Brien replied, “Never, no way.” |
asked O’Brien if he ever told any sworn and non-sworn staff member about his open relationship with his
wife. O’Brien told me, “First off, we don’t have an open relationship. That’s... that’s what | have tried to
quash. We do not have an open relationship.” | clarified the question and asked him if he ever told any other
sworn or non-sworn staff member that he had sex with other women.
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O’Brien explained, “When people have asked me... they said, ‘Hey, is this true and | say that’s... you know, yeah
that’s happened...” So, again, | questioned if he had told other staff members that he had sex with other
people. O’Brien said, “One on one with my friends... you know, guys ask me... you know they’ll say something
like ‘Hey, Kev come here and tell them how you get more ass than a toilet seat... | say, come on...” | asked if he
thought that conversation was appropriate at work. | asked O’Brien specifically if he ever told anybody,
whether asked or not, that he had sex with other women. O’Brien said, “Yes, sir.” O'Brien doesn’t believe he
told many employees because he doesn’t have any friends at Theo Lacy.

| asked O’Brien, other thar-and- if he had shown pictures of his wife in lingerie or bathing suits
to any other staff members. O’Brien said, “Uh, yeah I have... that... she was... the one of us on vacation in the
bathing suit.” | asked for the purpose of showing pictures of his wife wearing a bathing suit to other
employees. O’Brien told me, “Usually it was, ‘hey | heard your wife’s pretty... | hear your wife’s gorgeous and |
said ‘yeah’ and how can you possibly have that... and I've... | said ‘fucking hot’ you know... I said... I’'m perfectly
happy; | said I’'m the luckiest guy in the world. Or some of the guys would go ‘hey Kev, come on, show ‘em,
show ‘em the picture of your wife. You know, that kind of stuff.”

For absolute clarity, | reiterated O’Brien’s statement to him that he had never had a conversation with|| il
in which he grabbed a flashlight from the medical area and held it with one hand, measured the circumference
with a dollar bill or paper currency, and made a comment similar to the flashlight was too small. O’Brien said,
“No sir.” | asked if that ever happened. He continued, “No sir, I did not... ever recall that happening. Never,
that was... the... we have a very strong policy on things like that and | do not talk to anybody that | trust...
unless it was somebody who’d be like my friend... you know, close friend.” | asked if he ever held a flashlight
and made those comments. He said, “Never, sir. Not that | recall and | would never do that.”

| asked O’Brien if he felt it was appropriate to discuss his sexual preferences at work. He said, “Not in the
general sense, no.” | asked why he did. O’Brien said, “Because if somebody asked me a question... that’s the
only reason | would answer them... | would not go around and talk to-anybody and go ‘hey have you heard
this... or this is about this’... no, | don’t do that. | said I’'m sick of these rumors. That is why whenever | go to
work for... go work with another group of guys or whatever, I’ll say ‘hey guys, first up, does anybody have any
questions?’ Anybody have any rumors that you’ve heard with my name on... that you want qualified or
clarified? | will tell you the truth.” | asked if O’Brien felt staff members were offended by his conversation

regarding his sexual preferences. O’Brien did not.

Sergeant Koenig asked O’Brien how long he had known- O’Brien had known_approximately
three and half to four years. O’Brien felt close to her because they talked about her family, wife, and child.
Koenig asked O’Brien if there were any sexual conversations with- O’Brien said, “Not that | remember
with her, directly. She could have overheard other guys cracking jokes and... you know whatever...” Koenig
pointed out O’Brien denied the flashlight allegation and he would not have done that because he carried his
own flashlight. Koenig asked if there was a time when O’Brien took out his personal flashlight and made any
joke or simulated any type of sexual thing with his flashlight. O’Brien said, “Absolutely, never sir.”
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After Koenig completed his questioning, O’Brien said, “What’s killing me is that it sounds like... a bunch of
people now want to... you know, its like you come as they say you gang bang... a guy... gorilla war fare on
somebody and... and... if this is something that would have occurred at the time, somebody would have said,
‘tell the sergeant’, you know. | would have immediately been able to say... and would have made my own
notes for you, you know... and | would have known things, but to not hear about it until... you know, months... a
year later, you know. | have... | have been racking my brain on this and with... with- the nurse... | have
always had nothing but the fondest connection with her. I’'m so happy she got married, she dated the guy so
long and she told me about it. She thought it was never going to happen...”

| asked O’Brien if he was given the opportunity to go back in time, what would he do different given the same
circumstances. O’Brien said he would not trust anybody that joked or talked that way. Even though he looked
at- as a friend and he protected her like a big brother, he would have never discussed these things with
her. He said he was the “predictables preventable guy.” O’Brien misinterpreted -friendship as much
closer than she thought it was.

O’Brien said he had been truthful and honest during the interview. | offered O’Brien one last chance to
explain his actions with the flashlight during the conversation in Module O. O’Brien said, “/ do not recall ever
having that discussion with anybody in the work place. | just don’t... I just can’t recall ever doing that, because
actually I'd be pretty embarrassed...” | asked O’Brien if he was absolutely convinced he would never do that.
O’Brien replied, “No, | would not make such a... that is actually a seriously... rude and vial.” O’Brien said he
didn’t recall the conversation so | asked him if he was absolutely positive he did not do it. O’Brien said,
“Sitting right here, right now... | can tell you that | feel | did not do anything of the sort.” | told O’Brien that |
didn’t ask what he felt, I'm asking him, “Yes or no, did you do that or not?” O’Brien said, “No, sir. | can tell
you, I didn’t and I’'m shocked and stunned. I’'m... | am just shocked that things would get out of hand like that.”

Included for Review

initial Action
Investigative Summary
Department Memos
Watch List for 6/24/15
CD containing interviews
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ORANGE COUNTY SHERIFF’S DEPARTMENT
INTERNAL MEMO
TO: Commander Toni Bland
FROM: Captain Jon J. Briggs

DATE: Monday, August 10, 2015
RE: Personnel Investigation Request

On Sunday, August 9, 2015, Lieutenant Sam Hernandez, who was the Watch Commander at the Theo Lacy
Facility, notified me to inform me that a LN, ||l hac brought forward allegations of staff misconduct
against Deputy Kevin O’Brien, who is assigned to the Theo Lacy Facility.

The allegations were that O’Brien made inappropriate sexual references, innuendos and sexual solicitations
towardshLVN_vas a witness to this incident and confirmed wh eported.

After reviewing Lieutenant Hernandez and Sergeant Myers’ memos, | recommend further investigation by
Internal Affairs. | believe O’Brien violated Department Policy in the following areas:

1. 1018.33 Incurring Liability- Members shall exercise extreme caution and good judgment to avoid
occurrences that might give rise to liability chargeable against the department, the Sheriff-Coroner, or

the County.

2. 1018.1 Standard of Conduct- (a) Members shall conduct their private and professional lives in such a
manner as to avoid bringing discredit upon themselves or the department.

3. 1018.1 Standard of Conduct- (b) Commissioned officers will conform with the Code of Professional
Conduct and Responsibilities for Peace Officers (Policy 1001).

4. 1018.55 Prohibited Acts or Omissions- (a) 11. Unwelcome solicitation of a personal or sexual
relationship while on duty or through the use of official capacity.

5. 1018.55 Prohibited Acts or Omissions- (a) 36. Any other on-duty or off-duty conduct which any
employee knows or reasonably should know is unbecoming a member of the Department or which is
contrary to good order, efficiency or morale, or which tends to reflect unfavorably upon the
Department or its members.

6. 328 Policy Against Unlawful Harassment and Discrimination- Harassing conduct may include, but is not
limited to, the following behavior:

a. Verbal conduct such as epithets, derogatory jokes, comments, slurs, threats or unwanted sexual
advances, invitations or comments.

Page 1of 2




Orange Count-Sheriff's Department Internal Memo

b. Visual conduct such as derogatory or sexually oriented posters, photography, cartoon, emails,
drawings or gestures.

flyS brr_ijitted,

Page 2 of 2




ORANGE COUNTY SHERIFF’S DEPARY VIENT
INTERNAL MEMO

TO: Capt. ). Briggs
FROM: Lt.S. Hernandez
DATE: August8, 2015
RE: Possible Staff Misconduct

On Friday, August 7, 2015 LVN _disclosed to Sgt. J. Myers that she had been sexually harassed a
few months ago by Deputy Kevin O’Brien. LVN -stated that while working her assigned position at the
Theo Lacy Facility, she was approached at her desk in Module “O” by Deputy O’Brien. He began making sexual
comments and innuendos about himself, his sexual anatomy, and his wife. He also showed her an explicit
picture of his wife and made comments which she felt suggested she and his wife engage in sexual activities.
tvnN/R 2id she did not report the incident because she was afraid of retaliation by Dep. O’Brien, and she
was embarrassed about what had happened to her. She stated the incident continues to bother her and she is

afraid to be left alone with him.

At the time of the incident, LVN _was also working in Module “O” alongside LVN- He
stated he witnessed a portion of the incident. He stated he was completely shocked by Deputy O’Brien’s

inappropriate and unprofessional behavior.

A few months ago, Sgt-was informed by CSA_of a similar incident involving Dep.
O’Brien. She stated a few years ago Dep. O’Brien approached her while at work and showed her inappropriate

pictures of his wife, discussed lewd sexual activities, and made her feel afraid to be alone with him. Sgt.
reported the incident to Lt. M. Miller and was directed to verbally counsel Dep. O’Brien about his
inappropriate sexual conversations/behavior while on duty.

It appears Dep. O’Brien has a history of sexual misconduct and harassment of female employee’s and has
violated several Orange County Sheriff’s Department policies as listed in the report by Sgt. J. Myers. |
recommend further investigation into these allegations by the Internal Affairs Unit.

Respectfully Submitted,

Lieutenant Sam ﬁernandez #2179
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ORANGE COUNTY SHERIFF'S DEPARTMENT
Santa Ana, California

TO: Lt. S. Hernandez
FROM: Sgr. J. Myers

DATE: August7,2015
RE: Deputy Kevin O'Brien - Possible Staff Misconduct

e E————

Lt. Hernandez,

On Friday, August 7, 2015 at about 1430 hours, it was brought to my attention that Deputy Kevin
O'Brien had sexually harassed and caused a hostile work environment for a female member of the

nursing staff at Theo Lacy Jail. The following is a synopsis of what occurred.

LVN had finished distributing medication in A/E Barracks and was engaged in
cordial/professional conversation with Deputy Dixon at the Direct Supervision desk outside the guard
station. As | exited the guard station, jjjfjwas discussing a situation that had occurred a few
months ago with Deputy Kevin O’Brien that she had not previously reported. The incident in question
occurred in the nurse’s area outside of the Module O Guard Station and shortly before the ban on
electronic devices being used inside secured areas of the facility. as unable to remember
the date of the incident but remembered that Deputy O’Brien was working there only for the day and

was possibly on overtime.

-told me Deputy O’Brien entered the nurse’s area and asked her if he had ever shown her a
icture of his wife. Deputy O’ Brien then produced his cell phone and showed the picture.
told me the picture was of a female wearing red lingerie. [JJJllsaid she was shocked that he

of a female on his cell phone and identified her as the 19 year old girl he was currently “fucking” and
that he could not get rid of her because he was so good in bed. said the girl appeared young,

Caucasian, blond, and skinny.

told me she was shocked and completely at a loss for words. She remembers asking him
several times why he was showing her those pictures and saying the things he was saying. Deputy

O'Brien told her, “I think | could trust you with this.” Deputy O’'Brien then said, “I think my wife would
think iou’re cute.” -said she realized that Deiuti O’Brien*

admittedly responded with, “| don’t do that

I to!c me that while this conversation was occurring, Deputy O'Brien was sitting in a chair and
his pants were pulled up extremely high making the pants material in his crotch area very tight. She

told me the outline of Depui O’Brien’s penis was clearly visible through his pants which made her

even more uncomfortable. said that Deputy O’Brien would also pat his inner thigh/penis with
his hand in an effort to draw her attention to that area of his body. She said on several occasions he
also leaned back in the chair to further accentuate his groin/penis to her.



said that after she told him she didn’t do what he was inferring, he suddenly asked if they had
a flashlight in the nurse’s area. She did not ask him why he needed it but knew they had one
somewhere so she helped find one. As they were looking, the commotion drew the attention of LVN
dwho was also working in Module O at the time. All three looked for and
eventually located a flashlight.

Deputy O'Brien then held the flashlight up above his groin area. He held it with one hand at the
bottom and grabbed the top with the other hand. He uttered something like, “neah” and set the
flashlight down. said he suddenli took a paper bill (money), folded it in half widthwise, and

then wrapped it around the flashlight. aid she immediately understood that Deputy O’Brien
was using the flashlight as a replica for his penis and was using the money as a makeshift measuring
device to simulate his penis’ circumference. Deputy O'Brien then said, “Nope, still too small” and set
the flashlight back down.

told me she was so upset, shocked, and appalled at Deputy O’Brien’s behavior that she did
not know what to say or do. She just said they had work to do and Deputy O'Brien then left the
nurse’s area. isaid the entire encounter took place over about a 15-20 minute period.

Etold me this incident continues to bother her and that she is afraid to be left alone with Deputy
'Brien. She told me she did not report the incident when it occurred because she was afraid of
retaliation by him and she was embarrassed about what haiiened to her. told me that just

this morning outside of G Barracks she asked Deputy 0 please not leave her alone with him
because she had to distribute medications and Deputy O’Brien was the deputy monitoring the 10-
South position.

| then spoke to about the incident. | spoke with him privately in one of the
Module O medical offices away from any other nurses or inmates. The following is a brief synopsis of
statement:

-told me he did not hear the initial conversation between and Deputy O’'Brien as he
was busy working on another computer. Il told me that after a while, he could hear them
opening and closing some drawers. He went over to see what they were doing and they said the
were looking for a flashlight. told me he saw Deputy O’Brien hold up the flashlight. ‘
isaid he

then saw Deputy O’Brien use some paper money to measure the circumference.
then knew what Deputy O’Brien was doing and said he was clearly simulating his penis with the
flashlight. B s-id once Deputy O’Brien wrapped the paper money around the flashlight he said,
“That’s too small” and said Deputy O’Brien manipulated the money and said, “This is more right” and
was no longer using the flashlight.

B c/d me he too was completely shocked by Deiui O’Brien’s inaiiropriate and

unprofessional behavior. After Deputy O’Brien left, old m old him a little bit of the
conversation she had with Deputy O’Brien beforehand, but he did not remember the details.
told me he did not report the incident at the time it occurred.

was the medication nurse this morning. | asked Deput if he remembere

Id m
He ing him anything unusual this morning. Deputy-told me had asked him not to

| then sioke with Deputy_who is currently assigned to G Barracks. Deputy



leave her alone with Deputy O’Brien. Deputy-said he was unable to ask about why she felt
that way because inmates had started to arrive for their medication.

Additional Information:
| was advised a few months ago about a similar incident between Csrand Deputy
O’Brien. That original incident had occurred a few years ago but CS ailed to report the

incident at the time d rs of retaliation and embarrassment. During that incident, Deputy
O’Brian showed Csminappropriate pictures of his wife, discussed lewd sexual activities, and
made her feel afraid to be alone with him. Just a few months ago, Deputy O’'Brien was assigned to
work in Module K with CS and she then finally reported the incident because she continues
to be afraid of him and does not want to be left alone with him. The incident was reported to Sgt.
and Deputy O’Brien was moved out of Module K for that overtime position. Sgt.jtold
me he advised Lt. Miller of the situation and was directed to verbally counsel Deputy O’Brien about

his inappropriate sexual convergati ior while on duty as it related to the incident with CSA
The incident with LVN Was unreported at that time.

This incident with LVN_is now a second ‘known’ incident with Deputy Kevin O’Brien

with extremely similar circumstances: The showing of sexually oriented digital photographs,

disciosure of sexual related aciiviy

— These incidents of grossly unprofessional conduct continue to

have lasting effects on two female staff members who are afraid to be stuck in a situation where they

have to be alone with him.

| believe these actions by Deputy Kevin O’Brien violate several Orange County Sheriff Department’s
policies as listed below:

Policy # 328: Policy Against Unlawful Harassment and Discrimination

Harassing conduct may include, but is not limited to, the following behavior:

a.Verbal conduct such as epithets, derogatory jokes, comments, slurs, threats or unwanted sexual
advances. invitations or comments;

b.Visual conduct such as derogatory or sexually oriented posters, photography, cartoons, emails,
drawings or gestures;

* On June 2. 2014 Deputy Kevin O'Brien #3449 initialed his annual performance evaluation
acknowledging tha i ’ li in ul hara and

discrimination (attached).

Policy # 1001: Code of Professional Conduct and Responsibility for Peace Officers
Policy # 1018: Rules of Conduct — General
1018.1 STANDARD OF CONDUCT

(a) Members shall conduct their private and professional lives in such a manner as to avoid bringing
discredit upon themselves or the department.



1018.6 OBEDIENCE TO LAWS AND REGULATIONS
(a) Members shall observe and obey all laws and ordinances, all rules/regulations, procedures and
policies of the department and all orders of the department or commands thereof. In the event of

improper action or breach of discipline__it will be presumed that the member was familiar with the law.
rule/regulation, procedure or policy in question.

1018.55 PROHIBITED ACTS OR OMISSIONS
a) The following acts or omi

11. Unwelcome solicitation of a personal or sexual relationship while on duty or through the use of
official capacity.

36. Any other on-duty or off-duty conduct which any employee knows or reasonably should know is
unbecoming a member of the Department or which is contrary to good order, efficiency or morale, or
which tends to reflect unfavorably upon the Department or its members.

Based on the allegations of this incident and the repeated unprofessional conduct of Deputy Kevin
O’Brien, | believe this incident needs to be referred to the Internal Affairs Division for further

investigation.

Respectfull bmitted,
=347

. J. Myers #3975



SHERIFF'S DEPARTMENT, ORANGE COUNTY
Santa Ana, California

TO:DEPUTY SHERIFF II KEVIN M. O'BRIEN DATE:6/13/2016

FROM: Captain John Coppock, Professional Standards INTRA-DEPARTMENT MEMO

RE:PI15-116A

Sustained: 1/25/2016 Reviewed by Bland
If you have any questions regarding this investigation, please

contact Sergeant Ed Manhart in Professional Standards at
(714)834-5569.

JC/ch
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SHERIFF-CORONER DEPARTMEN":

COUNTY OF ORANGE
CALIFORNIA SANDRA HUTCHENS
SHERIFF-CORONER
P.l. #15-116

CONFIDENTIALITY DIRECTIVE
Deputy K. O’Brien, you are hereby ordered not to discuss this case {or any case in which you are a
witness or a principal), using any form of communication, with anyone other than your employee
representative, Internal Affairs Sergeants or specific parties that may be designated by Internal Affairs.

For the purpose of this directive, the internal Affairs Sergeant presenting this directive is your superior
officer. Any violation of this directive may be considered a violation of Orange County Sheriff-Coroner

Department Policy 1018.4 and subject you to possible discipline, up to and including dismissal.

OCSD Policy 1018.4 Insubordination

Members shall not be insubordinate. Intentional failure or refusal by any member of the department
to obey a lawful order given by a superior officer shall be insubordination.

I have read and acknowledged the above admonition. | fully understand that I am required to make
full, complete and truthful statements. Any refusal to do so will be considered insubordination,

resulting in discipline up to and including termination.

%ééw\r\' m @%@-&m#_ﬁ%f?'? -/ 3-/5

Employee Signature Date

JfO13rs

Date

{/n?,umﬁr oad

Sergeant Edward Manhart

320 N. FLOWER STREET, SANTA ANA, CA 92703 (714) 834-5100

Qntegrity without compromise, ervice above self, (Professionalism in the pexfoxmance of duty,
Yigilance in safeguarding our community
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SHERIFF-CORONER DEPARTMEN

COUNTY OF ORANGE
CALIFORNIA
SANDRA HUTCHENS
SHERIFF-CORONER
P.l. #15-116

PUBLIC SAFETY OFFICER PROCEDURAL BILL OF RIGHTS (POBOR)

You are being advised that your rights are fully outlined in the Public Safety Officers Procedural Bill of
Rights Act, Government Code 3300-3311. Your rights include:

3303(b) You have the right to know who will be conducting the interview

3303(c) You have the right to know the nature of the investigation prior to the interview

3303(i) You have the right to have a representative of your choice present during the interview
3303(g) You have the right to record this interview with your own recorder

3303(g) Should it become necessary to interview you a second time reference this investigation, a

copy of this interview will be made available to you prior to the second interview.

I have read and acknowledged the above advisement. | fully understand the above listed rights will be
afforded me during this interview.

}é‘,ug WM. GYE=TVING 2394 S YT )

Date

Employee Signature

{ Jryvirl A ZT 77 JO-/3-/S

Sergeant Edward Manhart Date

320 N. FLOWER STREET, SANTA ANA, CA 92703 (714) 834-5100

QUntegrity without compromise, Fervice above self, Professionalism in the performance of duty,
Vigilance in baﬁgmtdlng out commusnity
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COUNTY OF ORANGE
CALIFORNIA SANDRA HUTCHENS
SHERIFF-CORONER
P.l. #15-116

MIRANDA WARNING / LYBARGER ADMONISHMENT

Due to the nature of this administrative investigation, Government Code Section 3303(h) requires me to advise
you of your rights. Therefore it is important that you understand that criminally:

You have the right to remain silent. {Do you understand?)

@
e Anything you say may be used against you in court. (Do you understand?)
e You have the right to an attorney before and during any questioning. (Do you understand?)
e If you cannot afford an attorney, one will be appointed for you before questioning. (Do you understand?)
MIRANDA WAIVER
Waiver: With these rights in mind, would you like to speak to me? YES @61’

I have read and acknowledge the above admonition and fully understand my Constitutional/Miranda Rights.

Employee Initials ( Hrord )
LYBARGER WARNING

Deputy O’Brien, as a result of your refusal to waive your Miranda rights, and according to the Lybarger v- Los
Angeles decision, | must advise you that the interview at this point will be administrative, and no part of this
interview or information that is derived from this interview may be used in a criminal investigation. However, at
the same time, since this is administrative, | must remind you that you must answer the questions and, should
you refuse to answer any of the questions, that at some future date you may be charged with insubordination.

I have read and acknowledged the above Lybarger warning. | fully understand | am being compelled to
answer any and all questions. Any refusal to do so will be considered insubordination, resulting in discipline

up to and including termination.

Employee Initials fpgn@ )

‘}\)y4jw’ ) @@WV#BV;/% /0r/‘9—/f
Employee Signature Date
% Y s s Y dl BA137S
Sergeant Edward Manhart Date

320 N. FLOWER STREET, SANTA ANA, CA 92703 (714) 834-5100

Qntegrity without compromise, Setvice above self, Professionalism in the pexformance of duty,
Yigilance in safeguarding out community



SHERIFF-CORONER DEPARTMEN'.I

COUNTY OF ORANGE
CALIFORNIA SANDRA HUTCHENS
SHERIFF-CORONER
P.l. #15-116

CONFIDENTIALITY DIRECTIVE
you are hereby ordered not to discuss this case (or any case in which you are a witness
or a principal), using any form of communication, with anyone other than your employee
representative, Internal Affairs Sergeants or specific parties that may be designated by Internal Affairs.

For the purpose of this directive, the Internal Affairs Sergeaht presenting this directive is your superior
officer. Any violation of this directive may be considered a violation of Orange County Sheriff-Coroner

Department Policy 1018.4 and subject you to possible discipline, up to and including dismissal.

OCSD Policy 1018.4 Insubordination

Members shall not be insubordinate. Intentional failure or refusal by any member of the department
to obey a lawful order given by a superior officer shall be insubordination.

I have read and acknowledged the above admonition. 1 fully understand that | am required to make
full, complete and truthful statements. Any refusal to do so will be considered insubordination,

resulting in discipline up to and including termination.

Al <

Date

s/ Dl A 7- 25

Sergeant Edward Manhart Date

320 N. FLOWER STREET, SANTA ANA, CA 92703 (714) 834-5100

Qntegrity without compromlise, Betvice above self, Professionalism in the performance of duty,
‘V[gl[an.ce in mf:guatding out comm.u.n.lg
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SHERIFF-CORONER DEPARTMEN 1
COUNTY OF ORANGE

CALIFORNIA SANDRA HUTCHENS
SHERIFF-CORONER

P.l. #15-116

CONFIDENTIALITY DIRECTIVE

CSA_ you are hereby ordered not to discuss this case (or any case in which you are a
witness or a principal), using any form of communication, with anyone other than your employee

representative, Internal Affairs Sergeants or specific parties that may be designated by Internal Affairs.

For the purpose of this directive, the Internal Affairs Sergeant presenting this directive is your superior
officer. Any violation of this directive may be considered a violation of Orange County Sheriff-Coroner
Department Policy 1018.4 and subject you to possible discipline, up to and including dismissal.

OCSD Policy 1018.4 Insubordination

Members shall not be insubordinate. Intentional failure or refusal by any member of the department
to obey a lawful order given by a superior officer shall be insubordination.

I have read and acknowledged the above admonition. | fully understand that | am required to make
full, complete and truthful statements. Any refusal to do so will be considered insubordination,

including termination.
a /23/ 5

Date

{] W F234S

Sergeant Edward Manhart Date

320 N. FLOWER STREET, SANTA ANA, CA 92703 (714) 834-5100

Qn.teg'zit# without compromise, Bervice above Aelf: a’zoﬁbsionalbm in the Ipetﬁyunance of AA#,
%‘3lla.n.ca in 5aftguaul£a3 out community
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COUNTY OF ORANGE
CALIFORNIA SANDRA HUTCHENS
SHERIFF-CORONER
P.l. #15-116

CONFIDENTIALITY DIRECTIVE
ou are hereby ordered not to discuss this case (or any case in which you are a witness
or a principal), using any form of communication, with anyone other than your employee
representative, Internal Affairs Sergeants or specific parties that may be designated by Internal Affairs.

For the purpose of this directive, the Internal Affairs Sergeant presenting this directive is your superior
officer. Any violation of this directive may be considered a violation of Orange County Sheriff-Coroner

Department Policy 1018.4 and subject you to possible discipline, up to and including dismissal.

OCSD Policy 1018.4 Insubordination

Members shall not be insubordinate. Intentional failure or refusal by any member of the department
to obey a lawful order given by a superior officer shall be insubordination.

I have read and acknowledged the above admonition. [ fully understand that | am required to make
full, complete and truthful statements. Any refusal to do so will be considered insubordination,

resulting in discipline up to and including termination.

04.23%.1s5
Date
lo. 8 ‘s
27T 725/S”
Date

Sergeani édward Manhart

320 N. FLOWER STREET, SANTA ANA, CA 92703 (714) 834-5100

QUntegrity without compromise, Eervice above self, gProfessionalism in the petformance of duty,
Yigilance in safeguarding ou community
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COUNTY OF ORANGE
CALIFORNIA SANDRA HUTCHENS
SHERIFF-CORONER
P.l. #15-116

CONFIDENTIALITY DIRECTIVE

Sergeant- you are hereby ordered not to discuss this case {or any case in which you are a
witness or a principal), using any form of communication, with anyone other than your employee

representative, Internal Affairs Sergeants or specific parties that may be designated by Internal Affairs.

For the purpose of this directive, the Internal Affairs Sergeant presenting this directive is your superior
officer. Any violation of this directive may be considered a violation of Orange County Sheriff-Coroner

Department Policy 1018.4 and subject you to possible discipline, up to and including dismissal.

OCSD Policy 1018.4 Insubordination

Members shall not be insubordinate. Intentional failure or refusal by any member of the department
to obey a lawful order given by a superior officer shall be insubordination.

I have read and acknowledged the above admonition. 1 fully understand that | am required to make
full, complete and truthful statements. Any refusal to do so will be considered insubordination,
mination.

N9 7t /5

Date

{/ D22LA 7-/b-15~

- Sergeant Edward Manhart Date

320 N. FLOWER STREET, SANTA ANA, CA 92703 (714) 834-5100

Qntegrity without compromise, Hervice above self, Professionalism. in the pexformance of duty,
Yigilance in safeguarding ou community
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SHERIFF-CORONER DEPARTMEN
COUNTY OF ORANGE

CALIFORNIA SANDRA HUTCHENS
SHERIFF-CORONER

P.l. #15-116

CONFIDENTIALITY DIRECTIVE

Deputy- you are hereby ordered not to discuss this case (or any case in which you are a
witness or a principal), using any form of communication, with anyone other than your employee

representative, Internal Affairs Sergeants or specific parties that may be designated by Internal Affairs.

For the purpose of this directive, the Internal Affairs Sergeant presenting this directive is your superior
officer. Any violation of this directive may be considered a violation of Orange County Sheriff-Coroner
Department Policy 1018.4 and subject you to possible discipline, up to and including dismissal.

OCSD Policy 1018.4 Insubordination

Members shall not be insubordinate. Intentional failure or refusal by any member of the department
to obey a lawful order given by a superior officer shall be insubordination.

I have read and acknowledged the above admonition. | fully understand that I am required to make
full, complete and truthful statements. Any refusal to do so will be considered insubordination,

resulting in discipline up to and including termination.

ag-fri-1§
Date

Cripioyee digndiure

// Dl Ve A

Sergeant Edward Manhart Date

320 N. FLOWER STREET, SANTA ANA, CA 92703 (714) 834-5100

Qntegrity without compromise, Fewvice above self, gProfessionalism in the performance of duty,
Yigilance in safeguarding out community
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Case Report by Principal - KEVIN M. O'BRIEN

Print Date: 8/13/2015

Case Number Incident Date Issue Date Complete Date Complaint Description Disposition

Pending

Deputy allegedly sexualily
harassed and caused a
hostile work enviomment
for a female member of
nursing staff at Theo Lacy.

1E-116 A 8/7/2015 08/13/2015

Total Cases per Principal: -




7~y ORANGE COUNTY e 5
£ SHERIFF’S DEPARTMENT s

o SHERIFF-CORONER
SANDRA HUTCHENS

NOTICE OF ADMINISTRATIVE LEAVE

You are hereby notified that, in accordance with Article I, Section 7A of the Personnel
and Salary Resolution, you are on administrative leave with pay, effective immediately.

You are ordered to be on call and remain at your residence, or other designated area, Monday
through Friday, between 0800 and 1600 hours, except for county holidays. Please contact
[nternal Affairs at (714) 834-5548, if you will be away from your residence during that time
period.

Consent to leave must be authorized by the Professional Standards Division Captain, Lieutenant
or their designee.

Use of sick pay, compensatory pay, vacation pay, etc., during the hours of administrative leave,
continue to fall under the provisions provided in the memorandum of understanding for your
employee group.

KEOBT »a O 'BRAxE b

Employee Name (print)

THES cpcy FAc=LE=TY
Employee’s Assigned Division

@m\ Y IA.C OV Y 9-30°15

Employee Signature Date

o J. DA’?—*H o~ L Ere F of

S FF S, /forcrmrse S 7-20-,8
Assistant Sheriff or Designee Date

Integrity without compromise; Service above self; Professionalism in the performance of duty; Vigilance in safeguarding our community
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Case # POBOR DEADLINE

ORANGE COUNTY SHERIFF'S DEPARTMENT

15-116 8/7/2016
PERSONNEL INVESTIGATION TRACKING CHECKLIST
The investigation for the above-referenced case in now complete and ready for assessment.
Distributed by PSD to Theo Lacy 1/6/2016
Division DATE

Within your Division, please assess the file from the perspective of individual accountablilty as wall as training, policy,
and systems issues.
* pSD supervisors have reviewed the case. You should consider them a potential resource for a variety of questions

and concerns as you proceed.

* The Office of Independent Review (OIR) has also reviewed the case. Consultation with OIR should be part of the
deliberative process.

DIVISION TRACKING
/ .
Initial Review by: TJons BRI )%=l L
LIEUTENANT OR MANAGER DATE
Consultation with OIR: STEVE (%wu ol [.L/ /" ] 3 "/é
NAME DATE
DIVISION REVIEW
s !
Division Review by: Jon BRTbbS /~20-16
DIVISION COMMANDER DATE

DDisposition within Division Authority (Written Reprimand - 24 Hours)

or
ERecommended discipline exceeds Division Authority; Referred to: ( a MMA‘N QEM gC /WV L

COMMAND

EXECUTIVE COMMAND REVIEW (If applicable)

Executive Command Review by: Date:
PROCESSING
Returned to PSD for processing:
Date
Employee Notification:
Date

Notes






